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EDITORIAL 


The belief that everyone is entitled to fundamentalhuman 
rights is not a new discovery. This is now entrenched 
in almost all the constitutions of the world. It is truly a 
remarkable victory for the drafters of the Universal 
Declaration of Human Rights (UDHR). It has been 
almost eight decades since World War II came to a 
halt. A war that saw the destruction of Europe in 
terms of human. suffering and the catastrophic 
dismemberment of the society at large. The end of war paved the 
way for States to adopt human rights as enumerated in the UDHR. 
Still threats of war are looming large despite the fact that human 
progress has made tremendous advances and that we live in a near 
perfect world with treaties, conventions, case law, a functioning 
International Court of Justice (ICJ) and a well-defined customary 
international law. 


We spoke to Dr. Nihal Jayawickrema, former Professor of Law at the 
University of Hong Kong and a leading authority on Constitutional 
Law of Sri Lanka. Dr. Jayawickrema has had more than six decades 
of involvement in Constitutional Law reforms in Sri Lanka. He is the 
author of the Judicial Application of Human Rights’, published by 
the Cambridge University Press. Dr. Jayawickrema has provided an 
in-depth analysis of the Human Rights Law and its application and 
cognizance in the judicial decisions. He has referred to a large 
number of comparative jurisprudence and necessary corollary in 
human rights discourse. A must reading for academics and 
practitioners engaged in human rights and civil liberties litigation. 


We have given a mind boggling episode in India where a dead 
body had been retained by a family without being removed for 
burial. Asst. Prof (Ms.) Nidhi Upadhayay, of the SGT University of 
India has critiqued the case Shashimani Mishra v. State of Madhya 
Pradesh in which she discusses and resolves the confusion as to 
whether law or ‘morals of the society’ should prevail. 


We have included a Tribute to late Chief Justice Warren Burger. 
President Ronald Reagan said at a Press Conference that the main 
reason attributed to Justice Burger resignation was for him “to 
devote his full energies in the coming year to the important work of 
the Commission on the Bicentennial of the Constitution ". A fitting 
tribute to a legend in U.S legal history. 


Yet another maverick in the legal practice in the Caribbean. Lewis 
Hunte KC former Attorney General of the British Virgin Islands and a 
Senior KC has provided some snippets on advocacy and practice. He 
has provided an interesting narrative in cross-examination. 


We would love to hear from the law academics and practitioners 
and please feel free to drop a line to us. 


Srinath Fernando 
Editor/ Publisher 
01 October 2022 
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INTERVIEW - DR. NIHAL JAYAWICKREMA FORMER PROFESSOR 
OF HUMAN RIGHTS, UNIVERSITY SASKATCHEWAN, CANADA 


Dr. Nihal Jayawickrama was the Ariel F. 
Sallows Professor of Human Rights at 
the University of Saskatchewan, Canada, 
and Associate Professor of Law at the 
University of Hong Kong, where he 
taught both constitutional law and the 
international law of human rights. He 
was also Chair of JUSTICE: the Hong 
Kong Section of the _ International 
Commission of Jurists, Executive Director 
of Transparency International Berlin, 
Chair of the’ Trustees of the 
Commonwealth Human Rights Initiative, 
London, and a Member of the 
Permanent Court of Arbitration at The 
Hague. A member of the Sri Lanka Bar, 
he held the offices of Attorney General, 
and Permanent Secretary to the Ministry 
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of Justice, having been appointed to 
that office at the age of 32. He was Vice- 
Chairperson of the Sri Lanka delegation 
to the United Nations General Assembly 
and served on the Third Committee 
which dealt with human rights issues. 
He is the Coordinator/Rapporteur of the 
UN sponsored Judicial Integrity Group 
which formulated the Bangalore 
Principles of Judicial Conduct and 
related instruments. 


The AAL Magazine Dr. Nihal 
Jayawickrama, we are truly honored by 
your consent to have a conversation 
with you especially on your book 
Judicial Application of Human kights 
published by the Cambridge University 


The Anglo-American Lawyer Magazine - October 2022 - 03 


Press which is now on its second edition. 
You have touched almost all the topics 
on human rights. | would say a very 
comprehensive book on human rights 
covering jurisprudence of the UN 
Human Rights monitories bodies. One 
reason is that you have had a long 
association with law - runs to around 
five decades - having been a Professor of 
Law and your abiding interest in 
promoting constitutional and human 
rights especially in Sri Lanka. If | may ask 
Sir, what really inspired you to write a 
book on the judicial application of 
human rights? 


Dr. Jayawickrama. \n 1978, shortly after 
| resigned from the Ministry of Justice 
following a change of government, | 
was asked by Mr. Paul Sieghart, a 
prominent Barrister in the United 
Kingdom and Chairman of JUSTICE, UK, 
whom | knew, whether | would be 
interested in researching the emerging 
body of international human rights law 
for a book which he proposed to write. | 
would be appointed a Research Fellow 
at King’s College, University of London, 
under the supervision of Professor 
James Fawcett, then President of the 
European Commission of Human Rights. 
| was also informed that the University 
was willing to enroll me to read for the 
Degree of Doctor of Philosophy if | 
wished to apply the results of my 
research in an appropriate way. | 
accepted both offers. My research on 
the jurisprudence of the Strasbourg 
institutions and of national courts was 
incorporated in Paul = Sieghart’s 
pioneering work, 7he /nternational Law 


of Human kights, which was published 
by Oxford University Press in 1983. My 
thesis, which critically examined the 
governance of  post-independence 
Ceylon/Sri Lanka by _ reference to 
international human rights standards, 
was accepted by the University for the 
award of the degree of Ph.D. 


When I was nine years old, my parents 
were persuaded by my mother’s brother 
that | should leave my primary school in 
the southern town of Galle, and 
continue my education in his old school, 
Royal College, Colombo. Consequently, | 
lived in my uncle’s home in Colombo for 
the next nineteen years, until my 
marriage in 1965. Meanwhile, my uncle 
who was a Crown Counsel became 
Attorney-General, Judge of the Supreme 
Court, and President of the Court of 
Final Appeal. He was also the President 
of the Geneva-based _ International 
Commission of Jurists. Justice T.S. 
Fernando O.C., had a_ profound 
influence on my life. It was at our dinner 
table that | was introduced to the 
concept of human rights. His 
commitment to human rights in 
whatever capacity he served the State 
led to my own study of the subject and 
its application, both in the practice of my 
profession and in my capacity as the 
administrative head of the Ministry of 
Justice. 


After | introduced a course on Human 
Rights Law at the University of Hong 
Kong, | found that the international 
human rights regime had strengthened 
considerably in the decade following 
the publication of Paul Sieghart’s book. 


The Anglo-American Lawyer Magazine - October 2022 - 04 


More than 150 countries, spread over 
every continent had _ incorporated 
contemporary human rights standards 
into their legal systems. More than 100 
countries had ratified the Optional 
Protocol to the International Covenant 
on Civil and Political Rights, thereby 
enabling their inhabitants to access the 
Human Rights Committee. Nearly all the 
countries of South and Central America 
had subscribed to the Inter-American 
Convention on Human Rights. The 
resulting jurisprudence had added a 
new dimension to the concepts that 
were first articulated in the Universal 
Declaration of Human Rights. 
Unfortunately, Paul Sieghart passed 
away in 1989. | offered to update his 
pioneering work, but Oxford University 
Press was not interested. Cambridge 
University Press, on the other hand, 
immediately recognized the need for 
what they described as “a definitive text 
on the subject”. 


Writing a book which runs into over a 
thousand pages is difficult to combine 
with regular teaching at a university, as | 
soon discovered after | commenced 
preliminary work on it in Hong Kong. 
Fortunately, the privilege that the 
University of Saskatchewan accorded 
me, by nominating me to the Ariel F. 
Sallows Chair of Human Rights, enabled 
me to commence my writing in the 
exhilarating climate of the Canadian 
prairies. The first edition of my book was 
published in 2002, and the second 
edition in 2017. 


The AAL Magazine. Why do you think 
human rights should be protected by 


the government and why do you think 
citizens should pursue their rights if 
governments have been lethargic on 
the political will to protect the rights of 
people. 


Dr. Jayawickrama. Respect for human 
dignity and personality and a belief in 
justice are rooted deep in the religious 
and cultural traditions of the world. 
Hinduism, Buddhism, Judaism, 
Christianity, and Islam all stress the 
inviolability of the essential attributes of 
humanity. This religious and cultural 
tradition was complemented by many 
strands of philosophical thought that 
unfolded the concept of a natural law 
that was equally inviolable and to which 
all man-made law must conform. 
Philosophy began transforming into 
Law in historic documents such as the 
Magna Carta of 1215, the English Bill of 
Rights of 1689, the American 
Declaration of Independence of 1776, 
and the French Declaration of the Rights 
of Man and of the Citizen of 1789. 
However, it was the Second World War, 
and the events that preceded it in 
Germany, and in the territories under 
German occupation, where 
unprecedented atrocities were 
perpetrated on millions of its own 
people by the regime then lawfully in 
power, that led to the establishment of a 
set of superior standards to which all 
national law must conform —- an 
overriding code of international human 
rights law. The Charter of the United 
Nations was the standard-bearer. The 
member states of the United Nations 
have pledged themselves to act, both 
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collectively and separately within their 
domestic jurisdictions, to secure 
universal respect for, and observance of, 
human rights and _— fundamental 
freedoms for all without distinction as to 
race, sex, language, or religion. That is a 
legal obligation undertaken by the 
member states of the UN. The people, 
therefore, have the right to demand of 
their governments that the basic legal 
framework be established, and 
appropriate action be taken, to enable 
them to exercise and enjoy their 
fundamental human rights. 


The AAL Magazine The HR 
jurisprudence you had referred to in 
your book is quite comprehensive. It 
covers over 103 countries which is quite 
an exhaustive exercise. Which 
jurisdiction did you find most interesting 
in terms of the articulation of the rights, 
judicial reasoning or the remedies 
proposed by the different types of courts 
eg; in Europe , Latin America, India 
Australasia, South Africa or any other 
jurisdiction. You have mentioned that 
‘jurisprudence rich in content and varied 
in flavor, from diverse cultural traditions, 
has added a new dimension to the 
concepts first articulated in the UDHR’. 
Could you please elaborate? Did you 
identify any methodology which is more 
prevalent in some jurisdictions but not in 
others etc. 


Dr. Jayawickrama. At the international 
level, the Human Rights Committee 
established under the _ International 
Covenant on Civil and Political Rights 
has been the principal source of 
jurisprudence. At the regional level, the 


European Court and Commission. of 
Human Rights and the Inter-American 
Court and Commission of Human Rights 
have been the principal sources. The 
Judicial Committee of the Privy Council 
has also played a significant role in 
interpreting and applying the Bills of 
Rights contained in the constitutions of 
British colonial territories. At the national 
level, the Supreme Courts of India and 
Canada, and the Constitutional Court of 
South Africa have made unique 
contributions towards the interpretation 
and application of civil and political 
rights. | should, however, mention that 
the Table of Cases on which | have 
drawn extends to 140 pages, and these 
include the decisions of superior courts 
in over a hundred countries from the 
Pacific to the Caribbean, and especially 
the Constitutional Courts in European 
States, all of which’ have also 
contributed to extending the frontiers of 
human dignity and freedom. 


If | may give an example: the Universal 
Declaration of Human Rights 
proclaimed in 1948 that “Everyone has 
the Right to Life”. Article 6 of the ICCPR 
required that “This right shall be 
protected by law”, and that “No one 
shall be arbitrarily deprived of his life”. It 
recognized the death penalty as an 
exception and explained the 
circumstances in which it could be 
carried out. Of course, some years later, 
in the Second Optional Protocol, it 
expressly required the abolition of the 
death penalty. Meanwhile, through 
judicial interpretation, the application of 
Article 6 was extended to cover the 
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unborn child; mentally or disabled 
persons; the aged, senile, and terminally 
ill persons; persons in detention; the 
extradition or deportation of persons; 
the concept of a healthy environment; 
access to medical services; war and 
nuclear weapons; and _ involuntary 
disappearances. The Supreme Court of 
India has described the right to life as 
taking within its sweep the right to food, 
the right to clothing, the right to a 
decent environment, and the right to a 
reasonable accommodation to live in. 
That Court also held that the right to life 
includes the right to livelinood. 


The AAL Magazine. As you are well 
aware, the realization of economic, 
social and cultural rights are predicated 
on Government policies. However, 
reviewing Government policies that are 
consistent or _ inconsistent with 
constitutional principles and obligations 
under international human rights law is 
clearly a prerogative of the judiciary. 
While the judicial activism and attitudes 
in reviewing Government policy may 
vary from country to country, | suppose 
policy review is not policymaking. Do 
you think by taking decisions based on 
economic, social, and cultural rights 
would be seen as being overstepping its 
constitutional role. How does judicial 
activism come into play by ensuring 
such rights are upheld? 


Dr. Jayawickrama. \nternational law 
recognizes not only what may be 
described as civil and political rights, but 
also economic, social, and cultural rights. 
Sri Lanka, as a state party to the 
International Covenant on Economic, 
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Social and Cultural Rights, has made a 
commitment to take measures to 
progressively achieve the realization of 
these rights for its citizens. 
Unfortunately, our Constitution does not 
recognize these as enforceable rights. 
Instead, it regards their achievement as 
“directive principles of state policy” 
which are not enforceable in any court. 
These rights are no less important than 
civil and political rights and are 
constitutionally protected in many 
countries. 


To give a few examples: The right to 
work has been interpreted to imply a 
right not to be arbitrarily prevented from 
working as, for example, in a country in 
which the law requires a woman to 
obtain the permission of her husband in 
order to work. Also incompatible with 
this right is the requirement of a female 
civil servant to resign on marriage. The 
judicial interpretation of this right has 
led to the prohibition of forced labour; 
equitable, just, and reasonable wages; 
equal remuneration for work of equal 
value; safe and _ healthy working 
conditions; and equal opportunities for 
promotion. Therefore, | do not agree 
that the judiciary would be overstepping 
its constitutional role if it is called upon 
to. monitor compliance’ by the 
government of economic, social, and 
cultural rights that are constitutionally 
guaranteed. After all, they cover such 
vital issues in peoples’ lives such as the 
right to adequate food; freedom from 
hunger; right to adequate housing; 
protection from forced evictions; access 
to sufficient water; right to social 


security; maternal child and 
reproductive health; environmental and 
industrial hygiene; and the right to 
academic freedom. 


The AAL Magazine. Dr. Jayawickrama, 
the Singarasa v Attorney General of Sri 
Lanka is a classic case which had been 
referred to by experts and academics all 
over the world on the human rights 
discourse. Why do you think the 
Supreme Court of Sri Lanka failed to 
respect the decision of the Human 
Rights Committee and refusal by the 
Supreme Court of Sri Lanka to review 
the findings of the HRC in Geneva 
where there had been a patent injustice 
to the victim? 


Dr. Jayawickrama. Singarasa was 
convicted by the High Court for 
terrorism-related offences and 
sentenced to a term of 50 years rigorous 
imprisonment. The only evidence 
against him was his own confession 
made to a police officer while he was 
under detention under the Prevention 
of Terrorism Act (PTA). On appeal, the 
Supreme Court affirmed the conviction, 
but reduced the term of imprisonment 
to 35 years. It took the view that 
Singarasa had failed to prove that the 
confession had been made involuntarily, 
that being the requirement under the 
PTA. (Under normal law, the burden is 
on the prosecution to prove that a 
confession was made voluntarily). 
Singarasa thereafter availed himself of 
the right to communicate with the 
Human Rights Committee (the 
Government having — ratified the 
Optional Protocol to the ICCPR in 1998 


recognizing the competence of the 
Committee to receive and _ consider 
communications from individuals 
subject to its jurisdiction who claim to be 
a victim of a violation by the State of any 
of the rights set forth in the ICCPR). The 
Committee found several violations of 
the right to a fair trial (Article 14) and of 
the right to freedom from torture, cruel, 
inhuman or degrading treatment or 
punishment (Article 7). Accordingly, it 
advised release or retrial and 
compensation. 


The Committee's Views are 
communicated to the State party and to 
the petitioner. The State party is required 
to give the Views serious consideration 
in good faith. Accordingly, the 
Government should have ~ either 
exercised the presidential power of 
pardon/remission of sentence, or 
requested the Attorney-General to 
consider whether a retrial was a viable 
option, and compensated the petitioner 
financially. Instead, the Government 
appears to have ill-advisedly informed 
the Human Rights Committee that it did 
not have the legal authority to execute 
the decision of the Committee to release 
the convict or grant retrial. Singarasa’s 
legal advisers, in my view also _ ill- 
advisedly, applied to the Supreme Court 
to exercise its revisionary powers to give 
effect to the Views of the Human Rights 
Committee. That gave the opportunity 
for the Attorney-General to argue that 
the expression of Views by the Human 
Rights Committee amounted to “an 
interference with the judiciary” and “a 
violation of the sovereignty of the 
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people”. Sir Nigel Rodley, the 
distinguished international jurist, 
described this submission as “Alice in 
Wonderland (or Alice Through the 
Looking Glass) reasoning”. In a critical 
study of this case published in a law 
journal, he added that “It took the 
powerful intellect of the Chief Justice of 
Sri Lanka to come to the unlitigated 
conclusion that Sri Lanka’s very 
ratification of the Protocol was ultra vires 
and invalid”. Sir Nigel Rodley described 
that decision as “an example of judicial 
waywardness”. 


Subsequent events demonstrate that 
neither the Sri Lankan Government, nor 
the Human Rights Committee, have 
taken seriously the outcome of that 
revision application to the Supreme 
Court. | filed a communication at or 
about that time on behalf of S.B. 
Dissanayake MP who was sentenced to 
serve a period of two years rigorous 
imprisonment for contempt of court 
imposed by the same Chief Justice, and 
neither the Attorney-General nor the 
Government raised any issue of 
jurisdiction. Nor did the Government 
argue powerlessness when it received 
the Views of the Human_ Rights 
Committee. 


The AAL Magazine. Do you find similar 
scenarios where conflict of dualism and 
monism had clashed if you may quote 
an instance in other countries. 


Dr. Jayawickrama. Let me give just one 
example. India is also described as a 
“dualist” state. However, there are 
several instances when the _ Indian 


Supreme Court has given effect to 
provisions in international human rights 
multilateral treaties which the 
government of India had ratified but 
had not taken steps to incorporate in 
domestic law. Indian judges have taken 
the view’ that ~= any _ international 
convention that is not inconsistent with 
the fundamental rights provisions in the 
Constitution must be read into those 
provisions to enlarge their meaning and 
content. Justice Michael Kirby also 
attempted to do so in the High Court of 
Australia, but | believe he did not receive 
much support from his brother judges. 


The AAL Magazine. \n the Constitution 
of Sri Lanka social and economic rights 
have not been expressly defined. 
Though there is a chapter on Directive 
Principles of State Policy, its observance 
is complimentary to fundamental rights 
but there is also an ouster clause in the 
Constitution of Sri Lanka Article 29 
which says “the provisions of this 
Chapter do not confer or impose legal 
rights or obligations and are not 
enforceable in any court or tribunal. No 
question of inconsistency with such 
provisions shall be raised in any court of 
tribunal.” How would you comment on 
this exclusion of what is given by one 
hand and taken away by the other 
hand. Would you find this a grotesque 
way of drafting constitutions? 


Dr. Jayawickrama. Sri Lanka has been 
singularly unfortunate in this regard. Sir 
Ivor Jennings refused to include a Bill of 
Rights in the Minister's — Draft 
Constitution which Mr. D.S. Senanayake 
submitted to the Soulbury Commission, 
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arguing that the United Kingdom has 
no Bill of Rights “and we think that we 
do the job better then those countries 
which do have one”. Mr. S.W.R.D. 
Bandaranaike proposed to the Select 
Committee on the Revision of the 
Constitution which he initiated in 1958 
that it recommends the inclusion of a Bill 
of Rights, and in fact had a draft 
prepared by Mr. JAA.L. Cooray and 
Justice T.S.. Fernando, but his 
assassination brought that effort to an 
abrupt end. In 1970. Dr. Colvin R. De 
Silva was very reluctant to include an 
enforceable chapter on fundamental 
rights in the Republican Constitution, 
arguing that that would result in placing 
the Supreme Court above the National 
State Assembly, which was to be the 
“supreme instrument of state power”. 
When such a chapter was eventually 
included, it was to have no application 
to “existing law”; nor was any special 
mechanism established to enforce its 
provisions in respect of governmental 
action. The judicial review of laws was 
also not permitted. A chapter on 
“Directive Principles of State Policy” 
containing reference to certain social 
and economic rights, was not 
enforceable in any court. 


The 1978 Constitution presented by Mr. 
J.R. Jayewardene selectively designated 
a few civil and political rights as 
fundamental rights and subjected even 
these to numerous restrictions. For 
example, the right to life is omitted. 
Others omitted include family rights, the 
right to privacy (a significant omission in 
the context of telephone tapping), the 


right to property, the freedom to leave 
the country, the right to seek, receive 
and impart information and ideas, the 
right to a fair hearing in respect of civil 
rights and obligations, and the rights of 
accused persons. “Birth or other status” 
is not a_ prohibited ground of 
discrimination, thereby enabling the 
perpetuation of the concept’ of 
illegitimate children. And, of course, 
none of the economic, social, or cultural 
rights are recognized. Finally, all existing 
law was declared to be valid and 
operative notwithstanding any 
inconsistency with the chapter on 
fundamental rights. That means that 
the entire body of law enacted over a 
period of 176 years, a veritable armoury 
of archaic powers and more recent 
intrusions into human dignity, remained 
in force notwithstanding any conflict 
with fundamental rights. 


When the citizens agree to be governed, 
what they insist in return from the rulers 
is that their rights and freedoms be 
effectively guaranteed. The constitution 
should provide, as it does in many other 
countries, that an international treaty, 
when ratified, will have the force of law, 
superseding any inconsistent existing 
law. If the government is unwilling to 
do so, why ratify a treaty at all? 
Alternatively, it is imperative that, in a 
country in which, in recent decades, the 
human body has been brutalized and 
the human spirit degraded, at least the 
provisions of the two_ international 
human rights covenants should be 
incorporated in the constitution. The 
constitutional recognition of the 
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universally accepted’ rights and 
freedoms of the individual is not only a 
matter of sound commonsense and 
prudent governance; it is also a solemn 
treaty obligation. 


A minority is a group of individual 
human beings who share ethnic, 
linguistic, religious, or cultural bonds 
and possess a collective desire to live 
together. The tragedy of Sri Lanka is 
that many of our politicians still refuse to 
recognize the fact — the unalterable, 
immutable and enduring fact — that we 
are a multicultural country. In the 
contemporary multicultural state, 
minority communities have rights in 
common with, and no less than, 
everyone else. Indeed, because of the 
need to protect the distinctive character 
and identity of minority communities, 
which is what constitutes the cultural 
mosaic of the State, they even enjoy 
additional _ rights. For example, 
contemporary international law protects 
the physical existence of minority 
groups by criminalizing genocide, by 
recognizing the right to seek asylum, 
and by prohibiting discrimination. 


International Numan rights law now 
provides guidance on the minimum 
acceptable standards for peaceful co- 
existence in a multicultural society. They 
include the right of minorities to use 
their own language, to profess and 
practice their own religion and the right 
to enjoy their own culture. International 
law also recognizes the right of a 
minority to determine its political status, 
and the right to participate effectively in 


decision-making, both at regional and 
national levels. The Supreme Court of 
Canada has held that if a minority is 
denied meaningful access to 
government, it has the right to decide to 
secede. The application of these 
principles is non-negotiable and cannot 
be made subject to the will of the 
electorate. They should form an integral 
part of a national constitution. We have 
so far failed to do so, and the 
consequent events, both tragic and 
destructive, are now a matter of history. 


The AAL Magazine. Despite ouster 
clauses, can the Supreme Court of Sri 
Lanka still uphold the rights of people as 
fundamental rights trumps any other 
consideration. 


Dr. Jayawickrama. The Supreme Court 
of Ceylon of the 1960s, in the absence 
of any reference to fundamental rights 
in the Constitution, and indeed before 
the two international covenants came 
into force, asserted the Right to a Fair 
Trial, the Right to Liberty, and the Right 
to Freedom of Movement. That spirit of 
judicial activism has not been apparent 
thereafter. 


The AAL Magazine. Dr. Jayawickrama, 
lastly what's your view on_ the 
application of universal jurisdiction. Do 
you think not enough focus has been 
given to this area of prosecution? Do 
you know any Known case where such 
prosecutions had been done 
successfully? Do you think prosecution 
under ‘universal jurisdiction’ is purely a 
political motivated exercise when it 
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comes to international relations and 
diplomacy? 


Dr. Jayawickrama. As early as 1980, the 
United States Federal Court of Appeals 
upheld the conviction for torture 
committed by a national of a Central 
American State in his own country, but 
who happened to be visiting the United 
States. That court held that “official 
torture is now prohibited by the law of 
nations”. More recently, there were two 
instances of the exercise of universal 
jurisdiction in, | believe, Germany and 
France, when a= person of Syrian 
nationality and another of Iranian 
nationality were tried and sentenced. 
International human rights 
organizations, such as Human Rights 
Watch and Amnesty International, do, | 
believe, possess relevant evidence that 
could be placed before any judicial 
tribunal in any part of the world. In 
Geneva, the UN Human Rights Council 
has now been authorized to collect and 
process credible evidence of “crimes 
against humanity” allegedly committed 
by Sri Lankan military personnel, for the 
purpose of providing such evidence to 
States willing to exercise universal 
jurisdiction. 


In the contemporary world, with several 
multilateral treaties that are designed to 
protect human beings, whether they be 
children, women, or men, it is, in my 
view, quite legitimate that territorial 
boundaries do not stand in the way of 
ensuring that protection. If a person has 
committed an act that is recognized as a 
crime under international law, it ought 
to be possible to bring such person to 


trial in whichever country he may be, 
especially if his own country has failed, 
or is unable, to do so. However, there 
are several countries that are competent 
to exercise universal jurisdiction by 
reason of their accession to relevant 
international treaties, but which may 
choose not to undertake _ that 
responsibility for political and other 
reasons. Such countries may avoid that 
responsibility by ensuring that the 
alleged criminals do not enter their 
territories by refusing them visas to do 
so. 
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MEMOIRS 
CARIBBEAN 
pa ER 


LEWIS STEPHENSON HUNTE, QC 


Lewis S. Hunte, OC, is Head of 
Chambers and the founding partner of 
Hunte & Co. Law Chambers. Mr. Hunte 
brings to the firm an_ extraordinary 
career in public service throughout the 
British Caribbean. In 1982, he was 
invited to the British Virgin Islands to 
take up the post of Attorney General. 
Immediately prior to becoming Attorney 
General of the British Virgin Islands 
(1982-85), he served as Deputy Chief 
Parliamentary Counsel (Barbados); a 
position he held for seven years. During 
that period, he occasionally acted as 
Chief Parliamentary Counsel and also 
served a one-year attachment to the 
Federal Department of Justice in 
Ottawa, Canada. 


Earlier in his career, Mr. Hunte served as 
Deputy Registrar of the Supreme Court 
of Barbados and Deputy Registrar of the 
Court of Appeal in Jamaica. It was after 
that period in Jamaica, that he was 


invited to return to Barbados to take up 
the post of Magistrate. 


Among his other contributions to the 
legal field, Mr. Hunte drafted the 1982 
Intellectual Property Legislation of 
Barbados and the Model Insurance 
Legislation for the Caribbean 
Community and Common_ Market 
(CARICOM), which comprises the 
independent countries of the Caribbean. 


Most notably, when Mr. Hunte was 
Attorney General of the British Virgin 
Islands, he, personally, drafted the 1984 
International Business Companies Act 
(IBC Act) of the British Virgin Islands. The 
first piece of legislation of its kind, the 
IBC Act has served as a blueprint for 
statutes adopted in many offshore 
jurisdictions and was the forerunner of 
the 2004 BVI Business Companies Act. 
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Known for his passion, patience, and 
candour in his service to the public, Mr. 
Hunte brings this same combination of 
qualities to the private practice of law. 
He is committed to treating all clients 
with prompt and personal attention, as 
well as to handling their matters with 
the utmost — skill and thorough 
preparation. 

A native of Barbados, Mr. Hunte has 
lived in the BVI since 1982. He was 
honoured by appointment as one of Her 
Majesty's Counsel for the BVI in 2003. 
Mr. Hunte has been called upon to act 
as Judge of the High Court of the 
Eastern Caribbean Supreme Court. He is 
a Notary Public and a Commissioner for 
oaths. 


Bar Admissions, Anguilla, 2004 , British 
Virgin Islands, 1985, Barbados, 1967, 
England and Wales (inactive) 1965, 
Publications, Memoirs of a Caribbean 
Lawyer: The Autobiography of Lewis 
Stephenson Hunte, QC(2018), Status 
Report on the Intellectual Property Laws 
of the Commonwealth 
Caribbean 1982), Industrial Property 
Laws of Barbados|WIPO, 1981), An 
Elucidation of the Intellectual Property 
Laws of Barbados. 

Community Involvement, Rotary Club of 
Tortola: Past President, Member, BVI Red 
Cross: Board Chairman (2013 - 2017), 
Member 


KC - The King’s Counsel Magazine: Mr 
Lewis Hunte OC, we are pleased to have 
a conversation with you on your 
Memoirs. We gather from your book 
you have had a very long legal career 
and have held very responsible 
positions. You have had the privilege of 
being the Attorney General of the 
British Virgin Islands and have held a 
judicial appointment in Barbados. We 
would like to hear about your career 


and why did you decide to become a 
lawyer. What drove you towards 
attaining that achievement? 


Lewis S. Hunte QC: Believe it or not, | 
intended to become a priest in the 
Anglican Church but when | was about 
19 years old, an old Magistrate to whom 
| was a clerk, spared no effort in 
diverting my interest to becoming a 
lawyer; thus, prompting my mother to 
say: “My Lewis is going from Heaven to 
Hell”. 


KC - The King’s Counsel Magazine: You 
were called to the Bar in November 
1965 the year in which | was born so 
your exposure in law is so vast and you 
are still in practice. Truly an amazing 
feat. Tell us your impression about the 
English law and the British justice 
system. How has BVI benefitted from 
that. 


Lewis S. Hunte QC: It is, indeed, a long 
time since | was at the Bar, but | have 
enjoyed, and still enjoy, every moment 
of it, and | would make the same choice 
if | had to do it all over again. You ask 
me about the British system of justice. 
Honestly, | have not really studied any 
other system, and | believe that no 
system of law is perfect and that the 
perfect law was never written. Not even 
the Ten Commandments! Yet | have 
enough confidence in the British system 
that | would recommend it to the world. 
Having said all of that, | have one 
criticism in the form of a question: Why 
place an accused in a dock guarded by a 
policeman if he is presumed to be 
innocent? 


KC - The King’s Counsel Magazine: You 
have had specialized training in 
legislative drafting at the University of 
Ottawa Canada and at the Federal 
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Department of Justice of Canada. How 
has this been of help to you when you 
were the Deputy Chief Parliamentary 
Counsel in Barbados? 


Lewis S. Hunte QC: | was fortunate 
during my stint in Ottawa to attend 
seminars held by the late Professor 
Diedger of the University of Ottawa. 
Professor Driedger was the Gamaliel of 
his day when it came to legislative 
drafting, and it was a privilege to sit at 
his feet. There, | learned much of the 
finer points of the science, which stood 
me in good stead over the years. | could 
never have functioned as Deputy Chief 
Parliamentary Counsel without training 
in legislative drafting, and | have found it 
useful in every aspect of legal practice. 


KC - The King’s Counsel Magazine: What 
were the challenges you have had to 
face when you were the _ Chief 
Prosecutor or the Attorney General of 
the British Virgin Island? 


Lewis S. Hunte QC: When | became 
Attorney General of the BVI in 1982, 
there were only two lawyers on staff 
and each of them had, approximately, 
four (4) years’ experience at the Bar. 
That of itself presented a challenge. The 
posts of Solicitor General and Director of 
Public Prosecutions did not exist, and all 
of the work that would normally been 
performed by the persons holding those 
posts, fell on the Attorney General. If 
that were not enough, the Post of 
Legislative Draftsman was vacant, and 
remained vacant during my tenure of 
office. The Attorney General was also an 
ex officio member of the Legislature and 
the Executive Council (Cabinet). My 
experience in legislative drafting was 
invaluable, and | drafted all of the 
legislation during those three (3) years. | 
was also able to attend to the 


prosecution of criminal cases, civil 
matters, attend all of the sittings of the 
Legislature and the Executive Council, as 
well as advise the government and the 
Governor. 


KC - The King’s Counsel Magazine: 
British Virgin Islands is a place for 
international banking and _ finance 
transactions and has a complex tax 
structure. How were you able to deal 
with such complex prosecutions? Do 
you think a separate office along the 
lines of Serious Fraud Office in UK 
should have been there to deal with 
serious crimes as it is a specialized area? 
Do you _ still advocate a_ separate 
specialized unit for prosecuting financial 
crimes? 


Lewis S. Hunte OC: Your question relates 
to policy rather than law and would, 
therefore, be answered best by the 
policy makers and administrators. | 
merely drafted the legislation that 
provided the infrastructure or legal 
framework for the BVI as an 
international business centre. | was not 
responsible for the setting up of the 
structure or the administration. That fell 
on the shoulders of others. | would only 
say that what works in the UK and other 
countries would not necessarily work in 
the BVI, and that is why the IBC Act of 
1984 was not a copy of the legislation of 
any particular country. Every effort was 
made to create a statute that suited the 
purposes of the BVI. 


KC - The King’s Counsel Magazine: The 
International Business Companies Act of 
the British Virgin Islands, is a brainchild 
of yours. We understand that this piece 
of legislation was built upon by your 
drafting team on the laws of Delaware 
but it is something advanced from the 
Delaware law. Would you like to 
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elaborate more on this specialized 
legislation as it sounds like a very 
specialized piece of legislation which 
had been copied by other nations as 
well? What were the special features of 
this legislation? 


Lewis S. Hunte QC: This is a complex 
question. First of all, | should point out 
that there was no drafting team as such. 
| was the only person at the time in the 
BVI with any kind of experience in 
legislative drafting. Secondly, | would 
not say that the legislation was my 
brainchild. To put matters in their true 
perspective, the idea of international 
business legislation was mooted before | 
came to the BVI. It was the idea of a US 
lawyer by the name of Paul Butler. The 
government wanted to replace the 
revenue that was lost as a result of the 
abolition of the double taxation treaties 
between the UK and the US. A few 
weeks after | took up the post of 
Attorney General, Butler, who was 
experienced in company law but was 
not a draftsman, provided some ideas 
based on his knowledge of the 
Delaware legislation. | discussed Butler's 
proposals with two lawyers in the BVI 
who specialized in the practice of 
company law, and we formed the view 
that it was necessary to create a piece of 
legislation that would meet our needs. 
My knowledge of legislative drafting 
was, at that time, unknown in the BVI, 
so some people were a bit surprised 
when | told them that | would draft the 
Bill. Utilizing those two lawyers as 
resource persons, | met daily with them 
in deep consultation in the Attorney 
General's Chambers from 3:00 p.m. till 
5:30 p.m. | would then go home and do 
the drafting at night and present my 
work for discussion the following 
afternoon. This process continued over a 
period of six (6) months until the final 


Bill was completed and ready for 
enactment. It is difficult to single out any 
one aspect of the legislation that made it 
unique, as most of it was creative 
thinking. One of its unique features was 
a company without shares. Until then, 
no one, not even the UK, had dared to 
embark on such original thinking. 


Another feature of the legislation was 
the ease with which it was read, and its 
flexibility of application. Professor 
Driedger taught that, in writing 
legislation, every effort should be made 
to keep it simple so that no one should, 
as far as possible, have to read a 
sentence twice in order to understand 
What it means. That was a hallmark of 
this legislation. 


KC - The King’s Counsel Magazine: Has 
there been an economic book in the 
British Virgin Islands as a result of this 
innovative piece of legislation. What we 
gather from international media reports 
is that BVI is ahead of other financial 
markets owing to_ its innovative 
corporate legislation. 


Lewis S. Hunte QC: As far as | am aware, 
no book has been written on the 
economy of the Virgin Islands but it has 
been officially acknowledged that the 
revenue generated as a result of the IBC 
Act far outstrips that earned by the 
tourist industry, thus driving tourism into 
distant second place as a revenue 
earner. 


KC - The King’s Counsel Magazine: Sir, 
What exactly was the reason for the 
cancellation of the double taxation 
treaty between BVI and the United 
States. | understand the reason for 
innovation was ae result of this 
cancellation of the double taxation 
agreement. 
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Lewis S. Hunte QC: You mention the 
cancellation of the treaty with the US 
but, believe it or not, the US was only 
following what the UK had already 
done. The UK was of the view, perhaps 
correctly, that the double taxation treaty 
with the BVI was creating a drain on its 
revenue. But more US citizens than UK 
citizens made use of the treaties. It was, 
therefore, little wonder that the US 
adopted the stance set by the UK. The 
BVI sought the help of the UK in having 
the US restore its treaty, but the UK 
could not render any assistance because 
it had led the way by abolishing its 
treaty. Then, perhaps for the first time, 
the UK allowed one of its Overseas 
Territories to negotiate with a foreign 
country. Needless to say, the 
negotiations ended in failure. 


KC - The King’s Counsel Magazine: You 
have had a long association with 
Intellectual property laws, what was 
your engagement in drafting some of 
the legislation on intellectual property 
and international company law. What 
inspiration did you derive from the 
comparative law? 


Lewis S. Hunte QC: My involvement with 
Intellectual Property law dates from the 
year 1977 or thereabout. It was purely 
accidental. | was Deputy’ Chief 
Parliamentary Counsel in Barbados and | 
was asked to attend a meeting on 
Copyright held at the World Intellectual 
Property Organization (WIPO) in 
Geneva. | knew very little of the subject, 
but I, apparently, “caught the eye” of the 
Deputy Director General, who came up 
to me and offered to “make an expert” 
of me. | was flattered. | returned to 
Barbados, and as | was writing my 
report for Cabinet, | received a letter 
from the Deputy Director General 


confirming the promise. The result was a 
visit to the WIPO to attend their 
meetings, held every May and every 
September. | became sufficiently versed 
in the subject that one of my last 
functions in Barbados was the complete 
rewriting and updating of _ the 
intellectual property legislation in 1981. 
Barbados also hosted a conference on 
the subject financed by the WIPO. No 
inspiration was derived from the study 
of comparative law. 


KC - The King’s Counsel Magazine: You 
have had a long exposure in legal 
practice, could you tell us something 
about advocacy and why do you think a 
legal practitioner must invest more time 
on advocacy research and skills on the 
art of cross examination. 


Lewis S. Hunte QC: The layman tends to 
admire the performance of advocates in 
court; but he has no idea of the time 
and effort spent in legal research and, in 
civil cases, the careful drafting of 
pleadings. What one sees in the court is 
the end product. Too much stress, 
therefore, cannot be placed on 
preparation. 


Cross-examination is an art, and 
sometimes the question is more 
important than the answer but, very 
important is the sequence of the 
questions and the manner in which you 
marshal your artillery. You have to 
master the art of gaining the confidence 
of the witness. A hostile cross-examiner 
often fails in his or her effort to elicit vital 
information from a witness. 


Take this bit of cross-examination by a 
prosecutor of a witness for the defence: 


Q: Do you know the accused? 
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A: Yes. 


Q: Do both of you work for the 
same company? 


A YS. 
Q: Do you get on well together? 
As ¥e@ 


Q: As a matter of fact, you are 
friends? 


A: Yes. 

Q: Do you know that your name 

was mentioned as a conspirator 

with the accused _ inthis case? 

A: | heard the rumor. 

QO; Is it true? 

A: No truth in it whatsoever. 

Q: You never had an opportunity 
to deny it publicly before, so | give you 
that 

opportunity now. 

A: Thank you very much. 

Then came the unplayable ball. The 
witness was in trouble, no matter the 
answer he gave to the _ following 


question. 


Q: Do you know anything about 
this case? 


A: No. 
Q: And what are you doing here? 


A: Silence 


Q: Are you giving evidence in a 
case about which you know nothing? 


A: Silence 

Q: Have you heard of perjury? 
Be Yes. 

Q: So why are you here? 


A: | thought | was here to say 
what happened upstairs. 


Q: So, something DID happen 
upstairs? Tell the court about it. 


A: Silence 


This last question was a demonstration 
of the question being more important 
that the answer. 


Of course, it is always important to know 
when not to ask questions, especially 
when you do not know the answer. 
Example: 


Lawyer: Officer, what did the 
accused say to you when you cautioned 
him? 


Police Officer: He begged me for 
a break, Sir. 


KC - The King’s Counsel Magazine: What 
was the most difficult case that you had 
to deal with in your legal career and 
why do you think it was difficult in terms 
of questions of fact or law or were there 
any other intricate issues surrounding 
the case? 


Lewis S. Hunte QC: Oddly enough, the 
most difficult case | ever encountered 
was in sentencing a young offender 
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during my time as a Magistrate. It was 
far more difficult than any case in which 
| appeared at the Bar. The accused was 
a_ sixteen-year-old male who was 
accused of stealing a transistor radio. He 
pleaded guilty. He claimed that he stole 
the radio to obtain money to buy food. 
When asked how much he sold the 
radio for, he stated the amount. When 
asked how much he spent on food he 
stated the amount. When the 
prosecutor was asked how much money 
was found on the accused when he was 
arrested, it was the exact difference 
between the selling price and the 
amount spent on food. Therefore, he 
was an honest thief. Not willing to send 
a sixteen-year-old to prison, | remanded 
him for three (3) days and requested a 
report from the Probation Officers who 
obliged. When the case again came 
before me, a_ big, strapping man 
interrupted the proceedings and said 
that he was the uncle of the accused; 
that he had owned a retail shop and 
could feed the accused; that he 
intended to have him learn a trade and 
when he gave him instructions he had 
to obey. That sounded good. | then 
asked whether he would consent to be 
surety for the accused if | placed him on 
probation. The uncle gleefully 
consented. Less that a week later, the 
uncle came to court and reported that 
the nephew had run away. Apparently, 
the uncle had taken a predatory interest 


in the boy. | instructed the uncle to 
report the matter to the Probation 
Officers. Fortunately, | did not have to 
deal with the matter as | was transferred 
from that court. However, | inquired of 
the Probation Officers who said that 
they dealt with the matter. | did not ask 
them what they did. 


KC - The King’s Counsel Magazine: 
Finally, Sir, we thank you for your time 
on this subject, what advice would you 
proffer to a young Barrister in terms of 
professionalism and any pitfalls they 
must avoid. 


Lewis S. Hunte QC: | have a word of 
advice and a word of warning for young 
people in the profession. The advice is 
the same that the Chief Justice of 
Barbados gave+e me when he admitted 
me to practise as a young lawyer. He 
said: Work hard and come prepared. It 
was simple but profound advice. The 
word of warning is to be careful how 
you believe all that your clients tell you. 
An eager young’ lawyer’ once 
successfully defended his client on a 
charge of uttering counterfeit currency. 
He went into court after having only 
received 50% of his fee. To his utter 
horror, the client paid him the balance 
of his fee in counterfeit currency, of 
course. 
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Ms. Nidhi Upadhayay, Asst. Professor of Law SGT University, India 


The association of law with morality has 
been deliberated ever since. Both law 
and morals derive their existence from 
common source that is human 
reasoning; and overlap each other most 
of the time. Morals are generally 
considered to be the basis of law. Most 
of the legal wrongs are moral wrongs 
and vice-versa. But not all moral wrongs 
are legal wrongs and not all legal 
wrongs are moral wrongs. Pre marital 
sex may be a taboo in the middle class 
society but there is nothing unlawful or 
illegal in it; similarly jumping a red light 
when no traffic is there are illegal and 
the offender may be fined but it may not 
be a moral wrong. The confusion 
between law and morals has decreased 
to a large extent with the gradual 
codification of law." Now only those 
moral wrongs are illegal which are 
recognized by the law of the land. 
According to Roscoe pound moral 
principles are of individual and relative 
application; they must be applied with 
reference to circumstances and 


individuals, whereas legal rules are of 
general and absolute application. 


Recently the Madhya Pradesh High 
Court had the opportunity in a very 
strange case of Shashimani Mishra v. 
State of Madhya Pradesh" to discuss 
and resolve the confusion regarding 
which is to prevail ‘law’ or ‘morals of the 
society’. 


The Court was moved by the petitioners 
who alleged’ violation of _ their 
fundamental right of privacy by the M.P 
State Human Rights Commission. The 
petitioners were the wife and son of Mr. 
Kulamani Mishra who was declared 
dead by a hospital and a death 
certificate was issued. However, the 
petitioners stated that they didnt 
believe the death certificate issued by 
the hospital. They brought Mr. Kulamani 
home and started his treatment under 
the Ayurvedic system of medicine as 
feeble signs of life existed in him. The 
State Human Rights Commission took 
sue motu cognizance of this matter on 
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the basis of a news report published 
almost after a month of the incident in a 
local daily that the son (petitioner) is 
keeping the dead body of his father in 
his home due to which two guards on 
duty fell sick as foul smell was 
emanating from the house. The 
Commission issued directions to police 
to enter into the premise of the 
petitioners and take all necessary action 
including any forceful measures to 
inguire about the death of Mr. Kulamani 
and how his dead body was being 
preserved. The petitioners approached 
the High Court against these directions 
of the Commission as_ violative of 
fundamental right to privacy. However, 
no evidence ever came on record before 
the court confirming the report of the 
newspaper. 


The issue before the court was whether 
the act of the petitioners of keeping the 
body of the deceased itself is illegal or 
an offence warranting state intrusion, 
when there is no public nuisance or 
health hazard as there was no foul smell 
or complaints of nuisance. Further, 
whether the direction issued by the 
Commission violates the right to privacy 
of the petitioner. The state argued that 
the body of the deceased deserves the 
human right of dignified disposal and 
the last rites must be performed. Further, 
keeping the dead body would pose 
health hazard to community. 


The petitioners claimed that = Mr. 
Kulamani was alive and undergoing 
treatment and they had right to disallow 
free ingress of the state which was 
arbitrary and without any legal basis, 
into their home and this act of the state 
violated their right to privacy. Petitioners 
argued that they had committed no 
offence or illegality as there was no 
health hazard posed to the neighboring 


community. There was no complaint 
from any of the neighbors about the 
stench coming out of their home. 


The court opted to decide the matter on 
the assumption that Mr. Kulamani was 
dead. Although, it admitted that there 
was no evidence in this regard. 


The court stated that what makes an act 
unlawful or illegal is, its prohibition by 
law, and if it is permissible by law, it is 
legal. 
Section 43 of the Indian Penal 
Code defines the term “Illegal”, 
“Legally bound to do”.— 
The word “illegal” is 
applicable to everything 
Which is an offence or 
which is prohibited by law, 
or which furnishes ground 
for a civil action; and a 
person is said to be “legally 
bound to do” whatever it 
is illegal in him to omit. 


Thus, whatever is illegal or wrong in the 
eyes of law may or may not be morally 
wrong. Similarly, whatever is wrong in 
the eyes of the society may not always 
be wrong for the law. 


The court rejected the argument of the 
state that non consignment of the 
human remains to the last rites, always 
violates the human rights of the 
deceased and thereby warranting state 
intrusion. The court observed that in 
society itself there are few acceptable 
instances when the dead body is not 
submitted to the last rites. In case of 
organ donation, the vital parts of the 
dead body are removed to assist a new 
life. A dead body is partially mutilated 
and then the remains are subjected to 
last rites. The other instance is, when a 
dead body is donated to medical 
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colleges for teaching-learning purpose. 
The body is fully mutilated in order to 
study human anatomy by medical 
students. Both these stances are not in 
consonance with the popular societal 
norms of disposing human remains, yet 
they are practiced. 


Regarding the next issue that whether 
the petitioner has right to privacy to 
restrain the state authority from 
entering his home in order to ascertain 
the truth of his father being alive. The 
court stated that how a person wishes 
to lead his life in his own home is solely 
his prerogative. No outsider can dictate 
the way how one should conduct 
himself in his home. 


The court further stated residential 
premise of a person can be lawfully 
ingressed by the state authorities only 
when there is reasonable belief that the 
place has become a crime scene or 
some unlawful or illegal activities are 
happening. In such case the state has 
the authority to identify the truth of the 
illegal activities and protect the public at 
large, and for that purpose it can even 
encroach upon the privacy of a person 
as it has the backing of law of the land. 


The court while discussing the right to 
privacy judgment ™ reiterated “What 
distinguishes India is the adoption of a 
democratic way of life, founded on the 
Rule of Law. Democracy accepts 
differences of perception, acknowledges 
divergence in ways of life, and respects 
dissent”. Thus, the court observed that 
the beauty of this democratic country is 
that it does not expect the individual to 
always adhere to the set norms of 
society. It allows the individual to think 
and behave in a manner that is at 
divergence with the thoughts and 
expectation of the society. The court 


stated “Petitioners may be at divergence 
from the established social norm. It may 
be based upon a perception which may 
not find the approval of many yet; the 
Petitioners have the right to be different 
in thought perception and action.” The 
court observed that the act of the 
petitioner may be abhorrent and appear 
to be bohemian to the people who are 
conformist yet the state has no right to 
intervene with the privacy of the 
petitioner unless his act come under the 
ambit of offence. 


The court decided in the favour of the 
petitioner that even if the father of the 
petitioner is dead and he is keeping the 
remains of his father, his act is not illegal 
in itself and therefore, state cannot 
interfere with his right to privacy even 
though the act is galling for the society. 
This case raises an important question 
that if law is silent about anything, then 
would any act be illegal only because it 
does not fit in the existing standardized 
morals of society about something 
being right or wrong. Legal rules are 
derived from heterogeneous sources 
that include local custom, personal laws, 
foreign laws, political ideology and most 
importantly human reasoning or logic. 
Thus, there are number of factors which 
help in shaping the law and secure the 
efficiency and obedience of law. The 
‘normative standard’ of society which 
regulates human conduct to a great 
extent is also not universal. The norms 
and morals of society are also ever 
changing. What can be safely regarded 
as generally acceptable moral principle 
across the board is, that the larger public 
good is of paramount importance and 
the primary purpose of law is to secure 
this larger good. The purpose of law is 
to balance the competing interest of the 
society and to upheld those interests 
which would further the maximum 
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benefit to the society. If we specifically 
talk about when an act is considered to 
be an offence, then the simple logic of 
criminal law states that anything which 
is harmful for the society and threatens 
the peace of the society may be 
considered an offence. A petty act of 
breaking the red light is also made an 
offence for the simple reason of securing 
road safety for all people. The court did 
not bother to ascertain whether Mr. 
Kulamni Mishra was dead or alive and 
moved on the premise that even if he is 
dead and the petitioners are keeping his 
remains, they have full right to do so if 
there act is not posing any harm to the 
society. Thus, the court in this case 
rightly reasoned that unless the act of 
the petitioner is harmful or threat to the 
society, it cannot in itself be regarded as 
an offence. And unless it is an offence 
the machinery of state cannot interfere 
with the rights of the accused. The 
mores of the society can influence the 
conduct of a person, but cannot direct a 
person to behave in a particular way 
unless law of the land supports it. It is 
only the state made law which has the 
legal authority to direct the behavior of 
the society. We need to understand that 
the purpose of law is to protect people 


and not to interfere with private life of 
the individual. 


Although, it is generally averred that the 
societal interest lies in the decent burial 
of the dead body without any 
unnecessary delay and this duty is 
towards both society and the deceased 
person. This duty lies upon any person 
who has the right to bury or under 
whose roof the deceased has died". In 
Mr. X v. Hospital Z“" the court stated that 
law cannot divorce itself from morals 
due to multiple factors. Obedience and 
enforcement of law depends to a great 
extent on the conformity of law with the 
social mores of the society. Law and life 
of community have very close 
connection and life community is 
regulated by morals of the community. 
But this case of the petitioners presents 
a unique circumstance where the 
standardized mores of the society have 
to give way to the will and wish of the 
individual. The decision by the MP High 
Court in upholding the right of the 
petitioners is certainly a bold and 
unconventional decision in an 
unconventional case and_ probably 
presents an apt example to embrace the 
divergent views in a democratic setup. 


'Writ Petition No. 3945/2019, Madhya Pradesh High Court, Decided on 16" June, 2019. 
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A Tribute to late Chief Justice Warren E. Burger 


Remarks by President Ronald Reagan on the Resignation of Supreme Court Chief 


Justice Warren E. Burger. 


June 17, 1986 

The President. On May 27, 1986, Chief 
Justice Burger advised me that he 
wanted to devote his full energies in the 
coming year to the important work of 
the Commission on the Bicentennial of 
the Constitution and for that reason 
would be retiring as Chief Justice of the 
Supreme Court as of the end of the 
Court's current term. Today | received 
with regret Chief Justice Burger's letter 
formally notifying me of his retirement. 
And immediately after my conversation 
with the Chief Justice, | directed my 
Chief of Staff, together with the 
Attorney General and the Counsel of 
the President, to develop 
recommendations for a successor. And | 
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am pleased to announce my intention 
to nominate William H. Rehnquist, 
currently an Associate Justice of the 
Supreme Court, as the new Chief Justice 
of the United States. Upon Justice 
Rehnquist's confirmation, | intend to 
nominate Antonin Scalia, currently a 
Judge of the United States Court of 
Appeals for the District of Columbia 
Circuit, as Justice Rehnquist's successor. 

In taking this action, | am mindful of the 
importance of these nominations. The 
Supreme Court of the United States is 
the final arbiter of our Constitution and 
the meaning of our laws. The Chief 
Justice and the eight Associate Justices 
of the Court must not only be jurists of 


the highest competence, they must also 
be attentive to the rights specifically 
guaranteed in our Constitution and to 
the proper role of the courts in our 
democratic system. In choosing Justice 
Rehnquist and Judge Scalia, | have not 
only selected judges who are sensitive 
to these matters, but through their 
distinguished backgrounds and 
achievements, reflect my desire to 
appoint the most qualified individuals to 
serve in our courts. 

Justice Rehnquist has been an Associate 
Justice of the Supreme Court since 1971, 
a role in which he has served with great 
distinction and skill. He is noted for his 
intellectual power, the lucidity of his 
opinions, and the respect he enjoys 
among his colleagues. Judge Scalia has 
been a Judge of the United States Court 
of Appeals for the District of Columbia 
Circuit since 1982. His great personal 
energy, the force of his intellect, and the 
depth of his understanding of our 
constitutional jurisprudence uniquely 
qualify him for elevation to our highest 
court. | hope the Senate will promptly 
consider and confirm these _ gifted 
interpreters of our laws. 

And in closing, | want to say a word 
about Chief Justice Burger. He has led 
the Supreme Court for 17 years, a time 
of great change, and yet a period also of 
consolidation and_ stability in the 
decisions of the Court. Under Chief 
Justice Burger's guidance, the Court has 
remained faithful to precedent, while it 
sought out the principles that underlay 
the framers’ words. He is retiring now in 
order to devote his full attentions to a 
momentous occasion in our country’s 
history: the observance in 1987 of the 
200th Anniversary of the Constitution. 
This is an endeavor for which all 
Americans will be grateful and to which 
| and the members of the administration 
will lend our total support. 


I'm proud and honored to stand here 
today with Chief Justice Burger, with 
Justice Rehnquist, and with Judge 
Scalia, and to - discharge my 
constitutional responsibilities as 
President of the United States. Thank 
you all. God bless you. 


Q. Mr. President, what impact do you 
think this will have on the abortion issue 
— perhaps the most emotional issue 
facing the Court? 

The President. \t probably won't surprise 
you when | tell you that I'm not going to 
take any questions now. Chief Justice 
Burger is here and available for any 
questions you might have of him, and | 
think the others of us 

Q. Are you satisfied that the judge 
agrees with you on the abortion issue, 
though, sir? 

The President. What? 

Q. Are you satisfied that the judge 
agrees with you on the abortion issue? 
The President. \'m not going to answer 
any questions. If | start answering one, 
I'll 

Q. Mr. President, what was the process 
which led you to Judge Scalia? Did you 
know him before? Did people come to 
you and recommend him? What was 
the process? 

The FPresident.'d previously appointed 
him into his present judgeship. 

Q. Well, what made you think that he 
was the appropriate choice for this job? 
Q. Well, surely you must think, sir, that 
he agrees with you on such issues as 
abortion, affirmative action, prayer in 
the schools? 

The President. That's a question, and as 
you said 

Q. Why didn't you appoint Mr. Meese? 
The President. | can't say no questions; | 
can say no answers. [Laughter] 
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Q. Mr. President, without a question, 
could you tell us a little bit about the 
new Justice — whatever you can? 

Mr. Wallison. We'll nave a background — 
The President. There will be background 
material 

Q. But, | mean, for the American people, 
because we 

The Fresident.that will be made 
available to you. 

Q. Do you know him personally? 

The President. Yes. 

Q. Do you want to take questions on 
another subject? Have you heard from 
Gorbachev on the summit yet, sir? 

The FPresident.No, | think the subject 
today is justice. 

Q. Well, could we ask Justice Burger? 
Chief Justice Burger, could you 

Q. Did he recommend his successor? 
The President. No, the Justice said that 
he would not presume to do that. He 
did discuss with me individuals and give 
me his opinion of them. 

Q. Well, Mr. Chief Justice, maybe it's 
appropriate now to ask you to give us 
your thoughts after, what, since 1969 — 
17 years in the Court? 

Chief Justice Burger. Seventeen years, 
yes. 

Q. Sum up your tenure. What do you 
think you've done for this Court? 

Chief Justice Burger. That would take 
me about 17 years, and you don't want 
to spend that much time. [Laughter] 

Q. Why are you leaving the Court, sir? 
Could you explain a little bit why you're 
leaving the Court? 

Chief Justice Burger. For one primary 
reason: that the 200th Anniversary of 
the Constitution got a late start — the 
celebration got a late start. It is vastly 
underfinanced, and we're going to have 
the devil's own time trying to do the 
kind of a job that ought to be done for 
this great event. John Warner, the 


Chairman of the ‘76 event, you 
remember, was drafted from his job as 
Secretary of the Navy, which he did not 
want to leave; and being an old friend, 
he told me, when this subject came up 
last year, that the job of Chairman was a 
full-time job. | already have two full-time 
jobs, as you know: a job as a Justice of 
the Court and the other job with all the 
vast administration problems. And it just 
isn't feasible to have three full-time jobs. 
QO. Is it a matter of health, sir? | mean, 
people don't leave the Court except for 
matters of health, normally. 

Chief Justice Burger. Well, you make the 
diagnosis. Do | look as though I'm falling 
apart? [Laughter] 

Q. No, but, sir, is 

Q. Well, it's not how you look, it's how 
you feel. | mean, was it a matter of 
health, sir? 

Chief Justice Burger. Never felt better in 
my life. 

Q. Are you pleased with the direction 
that the Court has taken? How would 
you assess your tenure in the Court? 
Chief Justice Burger. | wouldn't try to 
assess it. | leave that to other people to 
do it. 

Q. Do you leave it with satisfaction, sir - 
that you have accomplished what you 
set out to? 

Chief Justice Burger. Not everything | set 
out to, no. 

Q. Could you tell us a little bit about 
what you're sad not to have finished? 
Chief Justice Burger. What | did not 
finish was an absolute imperative, and 
thats to experiment’ with _ this 
intermediate panel that is now pending 
before the Congress. It's a 5-year 
experiment. It won't cost any money, 
and that's, perhaps, why it doesn't 
attract much attention in Washington. It 
literally will cost nothing except to bring 
the judges from wherever they are into 
Washington. 
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Q. Did you participate in a judgment on 
the Gramm-Rudman ruling? 

Chief Justice Burger.\m going to 
answer this other question first. That bill 
is pending. It would take about 50 cases 
a year off of the Supreme Court. And at 
the present time, if you're doing your 
homework — those of you who are 
regulars on the Court — you'll find that 
there are 50 to 100 cases denying cert, 
where one, two, or three Justices file a 
dissent and say this case ought to be 
taken. There are important cases that 
ought to be taken that aren't taken. You 
know, we've gone from Chief Justice 
Warren's first year with 65 signed 
opinions, and we've been running over 
150 for the last 4 or 5 years. We've gone 
from 1,400 and some filings back in Earl 
Warren's day to nearly 5,000 — nearly 
100 a week. The Court's got to have 
some relief somewhere. I'm astonished 
that we haven't had some judges fall 
over with coronary thrombosis or some 
other illness of exhaustion and 
overwork. But, going back specifically, 
the only health problem that | know | 
have is the one that | have had since | 
was 10 years old, and that's a polio back 
from having polio. And apart from the 
ordinary mental deterioration that 
occurs after age 40 [laughter] 

Q. Did you approve of the new 
appointment on the Court? 

Chief Justice Burger. | beg your pardon? 
Q. Do you approve of the appointment 
of Judge Scalia? 

Chief Justice Burger. Well, the 
Constitution doesn't give the Chief 
Justice any authority on the subject. 

Q. But do you have a personal 

Chief Justice Burger. | have known each 
of these men. I've known Justice 
Rehnquist as a colleague for now, what, 
15 years? 

Justice Rehnquist. Fifteen years, Chief. 


Chief Justice Burger. And \'ve known 
Judge Scalia since the time he was an 
Assistant Attorney General. He's 
participated in extrajudicial activities, like 
being a member of the American team 
visiting England to study some of their 
methods. We are not close friends. | 
have a high regard for each of them, a 
high regard. 

Q. Sir, had you grown weary of being 
Chief Justice, sir? 

Chief Justice Burger. No, I'm not weary 
of it. No, | would like to have stayed until 
we got some of this remedy that | told 
you about. But | think 

Q. Why aren't you? 

Chief Justice Burger.| think the 
constitutional celebration is more 
important. And after all, there are some 
other people that can carry on this 
work. It's just up to the Senate. 

OQ. Can we talk to Judge Scalia and ask 
Q. Justice Rehnquist? 

Q. Can we ask Judge Scalia about his 
background? 

Q. Has the court ruled on Gramm- 
Rudman? 

Chief Justice Burger. | don't know which 
question 

Q. Mr. Chief Justice 

Q. Mr. Chief Justice 

Chief Justice Burger. Have you had the 
Miranda warning yet? [Laughter] 

Q. Mr. Chief Justice, it's suggested that 
you withheld the ruling on Gramm- 
Rudman because there was a leak, and 
that out of pique the Court withheld the 
ruling. Can you enlighten us on that? 
Chief Justice Burger.| thought that 
came down last week. Did you all miss 
it? [Laughter] 

©. Yes. 

QO. Yes, tell us about it. 

Q. And are you denying that you've 
ruled and affirmed the lower court 
finding of unconstitutionality of Gramm- 
Rudman? 
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Chief Justice Burger. Well, don't you go 
back and read those things. We came 
down a week ago? 

Q. | missed it. 

Chief Justice Burger. You missed it? 

Q. Justice Rehnquist, could we ask you 
your thoughts about being nominated 
for the highest judicial post in this 
country? 

Justice Rehnquist. Well, I'm deeply 
gratified by the confidence that the 
President has shown in me by making 
the nomination. I'll do my best to 
deserve that confidence. 

Q. Mr. Rehnquist, how is your health? | 
hate to be a one track, but you've had 
some problems in the past. What 

Justice Rehnquist. | think | won't answer 
any further questions of the kind that 
might come up before the Senate 
confirmation committee. 

Q. But you will have a_ more 
conservative Court now, won't you? 
Justice Rehnquist. | stand by what | said 
a moment ago. I'll defer all those 
answers till the Senate Judiciary 
Committee meets. 

Q. Your health will be a matter of 
questioning then? 

Q. Judge Scalia, can you share your 
thoughts with us as a new nominee as 
much as you can say about your 
philosophy? 

Judge Scalia. Yes, on the substance of it, 
I think I'm with Justice Rehnquist. | know 
a good idea when |! hear one. 
[Laughter] 

Q. What about your personal thoughts? 
Judge Scalia. My personal thoughts are - 
- for somebody who spent his whole 
professional life in the law — getting 
nominated to the Supreme Court is the 
culmination of a dream, of course. And 
I'm greatly honored that the President 
would have such confidence in me and 
hope that the Senate will do so as well. 


And I'll certainly do whatever | can to 
live up to it. 

Q. Did administration — officials, _ sir, 
question you on your views on Rowe v. 
Wade? 

Judge Scalia.| think | respond the way 
Justice Rehnquist does. 

Q. No, I'm not asking your personal view 
Q. Are you a Republican? 

Q. of that subject, sir. I'm wondering 
whether you were questioned before 
your selection was made on. that 
subject? 

Judge Scalia. \f the Senate wants to ask 
that, they may. But | don't want to get 
into —— 

Q. Do you expect a prime controversy in 
the Senate confirmation? 

Judge Scalia.| have no idea. I'm not a 
politician. 

Q. Judge Rehnquist, an administrative 
question: How do you feel about 
television coverage of the Supreme 
Court? [Laughter] 

Justice Rehnquist. You can call it an 
administrative question if you want to, 
but it comes under the same rubric that | 
indicated a moment ago. I'll defer all 
questions like that. 

OQ. Would you carry on in the same 
tradition as Chief Justice Burger? Do you 
consider the mandate to carry on in the 
same tradition as Chief Justice Burger or 
would you make changes? 

Justice Rehnquist. Again, | will defer 
those questions. 

Q. Mr. Chief Justice, how 

Q. Mr. Chief Justice, some people 
suggest that the Supreme Court has 
become more sharply divided under 
your tenure. First of all, do you agree 
with that, and how would you 
characterize the general level of comity 
among the Justices today? 

Chief Justice Burger. |t has not become 
more sharply divided. If you go back and 
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read the opinions over 35, 40 years, 
you'd find there just isn't any substance 
to that. The reason there are nine 
people up there — and there are days 
when I'd like there to be just one — 
[laughter] — the reason you have nine is 
to have this interchange and interplay. It 
goes on all the time. In the 17 years | 
have been there presiding over the 
conferences, never once, never once 
has a voice been raised in any 
discussions. They're vigorous 
discussions, as they should be — always 
will be, | hope. We have cordial and 
good relations. We can disagree in a 
civilized way, and we do. 

Q. Mr. Chief Justice 

Q. Mr. Chief Justice, since you are not 
going before the Senate, perhaps you 
can give us your views on whether 
these new appointments will change 
the philosophy or direction of the Court 
in the next few years. 

Chief Justice Burger. Well, | could if | 
thought about it a great deal, but | 
haven't thought about it, so | would not 
entertain it. 

Q. Well, you know Judge Scalia better 
than anybody else in this room. Give us 
a little sense, if you would ..... 

Chief Justice Burger. No, | wouldn't say | 
know Judge Scalia better than anyone 
else in this room. 

Q. Better than anyone else on this side 
of the room. [Laughter] 

Chief Justice Burger. Then some of you 
haven't been on the job, doing your 
homework. 

Q. We cover the White House. 

Q. When did you first hear that it was 
going to be announced? 

Q. When? 

Q. Justice Burger 

Chief Justice Burger. | don't know, a day 
or two ago. 

Q. And 

Q. Could you tell us 


Q. Sir, what will you miss most about 
being Chief Justice? 

Chief Justice Burger. Really nothing. 
[Laughter] 

Mr. Speakes. Your press officer reminds 
me you have a press conference at 6 if 
you would like to save some. 

Chief Justice Burger. Yes, there's going 
to be a conference at 6 up at the Court. | 
dare not say that we're going to serve 
coffee and sandwiches, because we 
have only’ prepared’ coffee and 
sandwiches for the regulars. The reason 
it has to be at 6 is that | had agreed with 
Mr. ....1 should know all of these famous 
people in television 

Mr. Speakes. Moyers [Bill Moyers, CBS 
News]. 

Chief Justice Burger. Moyers, Bill Moyers, 
a talk with Bill Moyers on [laughter] — 
just -— 

Q. He's going to be mad you didn't let 
him announce it. 

Chief Justice Burger. just one subject, 
and that's the Bicentennial. That's the 
only subject | will discuss. 

Q. Mr. Meese, are you disappointed that 
you were not nominated? 

Q. Justice Burger, was your decision to 
retire at this time related at all to a desire 
to have President Reagan appoint your 
successor? 

Chief Justice Burger. Well, if that had 
been my desire, | had quite a bit of time 
to wait here. 

Q. Can you tell 

Q. Attorney General Meese, could you 
come up and talk to us for a moment, 
sir? 

Q. Chief Justice Burger 

Attorney General Meese. This is the 
Chief Justice's conference, not mine. 

Q. Chief Justice Burger, can you tell us 
Q. Can you address 

O. a little something about your 
tendering of the resignation with the 
President? Did you personally come over 
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Chief Justice Burger. | just gave it to him 
10 minutes ago. 

Q. And what happened? Can you tell us 
a little of the conversation? 

Chief Justice Burger. He said, ° ‘Thank 
you," as | remember. [Laughter] | think 
maybe he and his staff were a little 
relieved. All they had was a word of 
mouth from me before, and if | hadn't 
shown up with that letter today, you'd 
have really had a problem. [Laughter] 

Q. Chief Justice, what was the reason — - 
Chief Justice Burger. And by the way, 
you'll all get copies of that letter if you'd 
like it. 

Q. Thank you. 

Q. Mr. Chief Justice, what was the 
reason for the’ timing of _ the 
announcement today of the change in 
the Court? The President said you 
decided on your resignation last month. 
Why was it all announced today? 

Chief Justice Burger. You'll have to ask 
the President that. | don't know the 
timing. 

Q. Mr. Chief Justice, if it were not for the 
Bicentennial, would you've retired? 
When? | mean, do you have any views — 
Chief Justice Burger. By my letter, as you 
will see, the effective date is July 10th. 
We hope to conclude the term before 
that, but there is always a certain 
amount of administrative debris to be 
cleared up and 

Q. But were it not for the Bicentennial, 
would you have retired? At what stage? 
Chief Justice Burger.No. No, if it were 
not for the Bicentennial, | would not 
have retired. 

Q. What was your toughest case? Some 
people have suggested it was the Nixon 
tape case. After all, he appointed you to 
the Court, you joined the unanimous 
judgment which forced him to turn over 
those tapes, which were his undoing. 


Chief Justice Burger. That was not the 
toughest. 

OQ. What was it? 

Chief Justice Burger. | really don't know. 
I'd have to give you a list of about 25 or 
30. In fact, a couple that are coming 
down very soon and that one last week 
that you fellows all missed [laughter] 

Q. No. 

OQ. Is that a tough one? 

Q. When are we going to get 

Chief Justice Burger. Beg your pardon? 
Q. When will we get that Gramm- 
Rudman opinion? 

Chief Justice Burger. Sometime before 
the 10th of July, | hope. 

Q. Do you think others on the Court 
should emulate you? 

Chief Justice Burger.\n what respect? 
[Laughter] 

Q. Retiring? [Laughter] 

Q. Judge Scalia, would you call yourself 
a tough judge? 

Judge Scalia.| think that's in the 
category of questions | think 

Q. Can you tell us when you were first 
approached by the administration? Just 
give us a sense of the timing when you 
first heard and what the feelings were? 
Judge Scalia.\ think if the President 
wants that to be known, I'm sure he'll 
tell you. 

OQ. Well, why were you picked? 

Mr. Speakes.\We do have a person to 
give you all that information if you 
relinquish 

OQ. Well, we'd rather have it from these 
people, themselves. 

Q. Judge Scalia, could you tell us where 
you went to school and what your 
background is? 

Mr. Speakes. We have that in the bins at 
this very moment. 

QO. But we'd love to have it on tape. 

Q. Judge Scalia, many of the judges 
appointed by this administration are said 
to have been subjected to a rigorous 
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screening process conducted under 
Attorney General Meese. Were you at all 
- Roe v. Wade aside asked any of your 
positions on various points of law? 
Judge Scalia.| have no idea what the 
screening process was. And, again, 
you'd have to ask the Attorney General. 
Q. No one spoke to you, sir? 

Judge Scalia.| speak to people all the 
time. 

Q. But | mean, there was no screening 
process directly with you? 

Judge Scalia. \d prefer not to answer 
that. 

Q. Have you ever met the President of 
the United States before today? 

Judge Scalia. Yes, | had met the 
President before today. 

Q. On this subject of your appointment? 
Q. Judge, can | ask you a question that 
you can answer? Can you give us the 
pronunciation of your name? [Laughter] 
I've heard it 

Judge Scalia. 'd be happy to do that Sca- 
le-a. 

Q. First name? 

Q. Mr. Chief Justice, did you at any point 
consider telling the President that, you 
know, you just don't have time to run 
the Bicentennial — the Constitution - 
that, in fact, you're the Chief Justice of 
the United States, and you'd rather do 
that? 

Chief Justice Burger.Nobody that | 
know of could do all three of the jobs 
that | spoke of that I've been trying to do 
for this last year. One week, recently, 
after | had been carrying around a 
walking flu bug, one of my staff 
informed me that | had logged 105 
hours that week. Now, 80 and 90 | can 
handle, but I'm getting a little too old for 
105. 

Q. Well, | think what has us all 
astounded here is the fact that you are 
the Chief Justice of the United States 
and you're putting that aside to handle 


a job that in fact is going to be over ina 
year. 

Chief Justice Burger. No, 3 years. 

Q. Well, 3 years, whatever. Did you 
figure perhaps you would let the 
President take that burden off of you so 
you could remain as Chief Justice, or 
were you simply weary of being Chief 
Justice? 

Chief Justice Burger. No, | wasn't weary 
of being Chief Justice. It's a lot of fun. 
But | go back to what | said first. We 
have an inadequate preparation for the 
Bicentennial of the Constitution. It's a 
remarkable story. It's one of the great, 
great stories in American history, and it's 
our job to tell it. And we're just getting 
organized. We haven't got a main 
headquarters yet. We're scattered in 
three buildings. We've got, for 
Washington, a piddling appropriation of 
$12 million, and 10 years ago John 
Warner had over $200 million. If we're 
going to celebrate this thing in the 
proper way and have people get an 
understanding — in this country and 
elsewhere — about what freedom means 
and that this is the instrument that gave 
that freedom and how it works, there is 
a lot of work to be done. | expect to be 
working literally full time. 

Q. You said this was the primary reason 
that you were resigning. 

Chief Justice Burger. That's right. 

Q. What would the secondary reason 
be, if any? 

Chief Justice Burger.| didn't have a 
secondary reason. 

Q. Mr. Meese, can you tell us how the 
Court might change with these 
changes? 

Attorney General Meese. No. 

Q. Mr. Justice Rehnquist 

Q. Are you disappointed you weren't 
named? 

Attorney General Meese. No. 
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Mr. Speakes. | think the growing 
consensus, if we took a vote, would be 
time to conclude. These gentlemen will 
be before the Senate, and _ this 
gentleman will be before the press this 
afternoon. 

O. Larry, just one question of Mr. Justice 
Rehnquist that perhaps he could answer 
without violating his duties to the 
Senate. 

You, sir, have had a reputation more as 
a thinker and writer on the Court than 
as an administrator. Do you, too, 
consider it the culmination of a dream to 
be Chief Justice and thus have to take 
on all these administrative tasks? 

Justice Rehnquist. | wouldn't call it the 
culmination of a dream, but it's not 
every day when you're 61 years old that 
you get a chance to have a new job. 
[Laughter] And you take on some things 
you don't like along with a lot of things 
that you do like. 

Chief Justice Burger.\n that respect, 
there is a perfect parallel. Bill Rehnquist 
is the same age | was when | was 
nominated back in the Garfield 
administration, | think it was. [Laughter] 
Q. Ronald Reagan was 69 or 70 and he 
got a new job. 

Q. Mr. Chief Justice, how have you seen 
the Court change philosophically during 
your tenure? 

Chief Justice Burger.\ think | got just 
part of that question. Has it changed 
philosophically? 

Q. How, sir? How have you seen it 
change philosophically during your 
tenure? 

Chief Justice Burger. Well, if you look 
over the history of the Supreme Court of 
the United States or of the country, you 
will find at different periods there are 
different needs and different problems 
and there are different answers. And 
then sometimes you find that an answer 
that you gave 2 years ago or 3 or 5 


doesn't quite fit, and you adjust it. We 
have been doing some adjusting. That 
was done in the previous 15 years, but 
we haven't done a fraction of that 
adjusting that was done in the 15 years 
before my tenure began. 

Q. Do you regret any of your decisions, 
sir? Any of the opinions you wrote? 
Would you like to change them? 

Chief Justice Burger. | wish some of 
them were a little shorter. [Laughter] 

Q. Just to follow up on my question. 

Q. Mr. Chief Justice, you've had a good 
relationship with the American’ Bar 
Association throughout your tenure as 
Chief Justice. Are you at all concerned 
that the ABA was not consulted, 
apparently, about your replacement on 
the Court? 

Chief Justice Burger. | don't know 
anything about the procedures, not a 
thing. | have never understood that the 
appointments to the Supreme Court 
automatically were cleared with the 
American Bar. Sometimes they are 
consulted, and sometimes they're not. 

Q. Mr. Chief Justice, if | could follow up 
on my question. 

Mr. Speakes. Go ahead. 

Chief Justice Burger. The last one. 

Mr. Speakes. The Justice has ruled. Chief 
Justice has ruled — last one. 

Q. You said that there had not been 
nearly the changes during your tenure 
as in the preceding 15 years. Does that 
mean there was less need for change or 
it just did not happen? 

Chief Justice Burger. \'ll leave that to 
you. 

Q. Okay. 

Chief Justice Burger. Objective observers 
are a better judge of that than | am. 

Q. Are you going to hand down 
Gramm-Rudman tomorrow? 

Chief Justice Burger. | thought it was last 
week. 
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Q. Judge Scalia, can we _ get the 
pronunciation of your first name? 

Judge Scalia. An-ton-in is what I've 
always — — 

Q. Antonin Scalia? 

Judge Scava. That's right. 

Q. And so forth it shall be. 

Judge Scalia. Well, all right. [Laughter] 


Q. Does your wife know about this? 
Mr. Speakes. Do you want to file? 


O. Yes. 
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Mr. Speakes. Okay. At 2:40 we will have 
the background briefing. You have the 
two announcements in the bins, the 
exchange of letters, and | believe the 
statement by the President all in there. 


Note. The President spoke to reporters 
at 2 p.m. in the Brieting Room at the 
White House. Peter J Wallison was 
Counsel to the President and Larry M. 
Speakes was Principal Deputy Press 
Secretary to the President. 
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FEDERAL DIALOGUE IN SWITZERLAND , NEPAL AND SRI LANKA 


It would be pertinent at the very outset to 
describe what a Federal Government means. 
According the Sir Kenneth Wheare, a 
federal government cannot be given too 
rigid a definition as the form and structure 
of federal governments differ from country 
to country. What it means in general is an 
association of states ‘which has been formed 
for certain common purposes but in which 
the member states retain a large measure of 
their original independence”. He argues that 
in modern day federal idea is determined by 
the style of governance in the United States 
and its constitution is defined as ‘federal 
constitution”. Many countries have 
borrowed the federal concepts and applied 
to their own autochthonous constitutions. 
There are a number of countries that have 
adopted constitutions, based on the federal 
systems adopted by Canada, Australia, 
India, South Africa and Switzerland. In 
India the structure of the state is quasi- 
federal as the Central Government wields 
power over states whereas in the United 
States, there are state constitutions and 
Federal and State power is distributed and 
demarcated in the constitution. 


In. McCulloch v Maryland’ the US 
Supreme Court shot down the State 
Government's attempt at taxing a Federal 
Bank created by the Congress. The then 
Chief Justice John Marshall ruled in favor of 
the Federal Government and said the power 
to tax a Federal Bank would undermine the 
very nature of the U.S. federal constitution. 
This underscores the fact that in a federal 
set up the powers are delineated. According 
to Arthur Benz, ‘Federalism has been 
defined as a polity combining self-rule of 
central and regional governments and 


'K.C. Wheare, Federal Government, (Oxford 
University Press 1963) p.1 

° Ibid 

*17 US. 316 (1819) 


shared rule among these governments. This 
definition also applies to federalizing states 
in which regions, or some regions, have 
achieved a significant extent of autonomy to 
govern their affairs’. He argues that self- 
rule hinges on a separation of powers 
between levels of government demarcated 
explicitly by the constitutional 
arrangements whereas shared-rule usually 
finds expression in relations among states or 
cantons. Regarding these two dimensions of 
a vertical division of powers in federations 
of regionalized states, a bicameral system 
can fulfill two functions: First, second 
chambers representing regional interests 
should protect the autonomy of regional 
governments against encroachments by 
central legislation into their constitutionally 
guaranteed jurisdiction and __ legitimate 
functions of the canton.” 


The each Canton is sovereign except to the 
extent that their sovereignty is limited by 
the Federal Constitution. They exercise all 
rights that are not vested in the 
Confederation®. Each Canton has a 
constitution of its own but each Cantonal 
Constitution is approved by _ the 
Confederation. As regards National 
languages there are four official languages 
such as German, French, Italian, and 
Romansh. The article 5 of the Constitution 
guarantees ‘Rule of Law’ and says explicitly 
that ‘All activities of the state are based on 


* Arthur Benz, ‘Shared Rule vs Self-Rule? 
Bicameralism, Power-Sharing and the ‘Joint 
Decision Trap’, Centro Studi Sul 
Federalismo Perspectives on Federalism, Vol.10 
Issue 2, 2018 
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© The Constitution of Switzerland, Official 
website. 
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compilation/19995395/202001010000/101.pd 
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and limited by law’ which in other words is 
an unambiguous statement that no one can 
exercise arbitrary power. There is also an 
expression provision that all ‘State activities 
must be conducted in the public interest 
and be proportionate to the ends sought’ 
and all citizens are required to act in good 
faith. The Constitution also stipulates that 
Confederation and the Cantons should 
uphold the international law. According to 
George A. Codding ‘The Swiss federal 
government also has been given wide 
powers in the area of commerce and 
contrary to the situation in U.S, there is no 
artificial division between inter-state and 
intra-state commerce”. 


The Swiss cantons have a dual nature so as 
to display the cohesion of the 
Confederation, of which, with the ‘people’, 
the Cantons and Communes are the 
constitutive elements*. Switzerland derives 
its federal nature from the citizenship’. The 
cantos are autonomous, quasi-sovereign, 
and display diversity of polities of diverse 
kinds. As constituent parts of the 
Confederation, the cantons enjoy equal 
rights, even though three of them are 
divided into two-half cantons’. Half 
cantons enjoy exactly the same powers as 
full ones save that they elect only one 
member to the Staénderat — the upper house 
of the Swiss Federal Assembly - and only 
count for half a vote when deciding if there 
are enough cantons for a constitutional 
amendment to be accepted at am election". 


"George A. Codding, The Federal Government 
of Switzerland, (Huffton Miffling Company 
Boston, 1965) 44 

* Clive H. Church, The Politics and Government 
of Switzerland, (Palgrave McMillan London 
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Cooperation and Autonomy among 
Cantons 


The style of governance in Federal 
Switzerland is a far cry from the way how 
U.S is governed. The constitution places 
more emphasis on the principle of 
‘cooperation’ among cantons and not really 
on the rigid self-rule as enjoyed by each 
Canton”. There have been three changes 
made to the 1999 Constitution such as . ‘The 
right of Cantons to participate in foreign 
policy decision of the Federal Government, 
the general right to participate in internal 
federal legislation and general possibility for 
Cantons to regulate matters of general 
concern ie international or inter- 
cantonal treaties’ ® 


The element of ‘cooperation’ therefore is 
part and parcel of the shared-rule principle. 
Switzerland is also a consensus oriented 
democracy unlike in Westminster style 
divisive party politics. Consensus and 
compromise are valued political concepts 
which helps provide a cohesion and 
coexistence within the Swiss polity. This 
would obviate the tension between tiers of 
governments. John Kincaid argues that 
among the potentially detrimental effects of 
shared rule are ‘state capture, stalemate and 
secession”*. Capture of the State does occur 
when lower-level entities are able to use 
their share of nationwide rule the detriment 
and disadvantage of other regions or even 
the entire system”. This would enable 
agricultural regions to blackmail and lobby 
the federal government into imposing high 


° Thomas Fleiner, Alexander Misic, Nicole 
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(Kluwer Law International Berne 2005)116 
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tariffs on food imports’®. A constitution 
must ensure that self-rule and shared-rule 
are guaranteed and sense of inclusivity and 
equal participation in affairs of the country 
at the center”. This could be achieved by 
ensuring a ‘fair representation of all major 
groups in the parliament, government, 
administration and in the judiciary"®. It is 
also important to ensure that central 
government should uphold ‘linguistic, 
cultural and religious diversity as an asset of 
the country’. It should also play an 
important role in ‘facilitating inclusive 
governance approaches at the regional (and 
local) level (e.g. by taking active measures to 
promote pluri-lingualism and religious 
tolerance)’ ’. 


Nepal’s experiment with federalism 
It would be pertinent to refer to the 


federalism discourse in Nepal where Karki 
and Edirisinghe have argued that shared 
rule dimension is a combination of shared 
rule and regional self-rule however in 
Nepal the shared rule dimension had not 
been given as much focus as it should have 
been as it goes against the very principles of 


'° Ibid 

Eva Maria Belser , Maurizio Maggetti 
Waser, Nico Steytler, Power Sharing in Sri 
Lanka, Some comments and recommendations to the 
constitutional debate from a comparative 
Perspective Institute of Federalism, [FF 
Working Paper Online No 16, August 2016 
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Federalism”. The quintessential element of 
a federal constitution is therefore - 
according to Edirisinghe - is a combination 
of shared rule and self-rule”. It is also 
important to ensure that representation of 
provincial/state interests at the center is 
made mandatory in ‘appreciating the shared 
rule dimension of federalism’. In most 
federal countries, the provinces, states and 
cantons are represented at the center 
through a second chamber which forms part 
of a bi-cameral legislature as is the case in 
Switzerland where Cantons have a say in 
the Upper house. Edirisinghe posits that the 
two rationales for a second chamber is to 
ensure the protection of ‘Devolution 
rationale’ and the protection of ‘National 
Unity rationale’. 


Fiscal_ Decentralization - Bottom Up 
Federalism 


Fiscal decentralization involves shifting 
some responsibilities for expenditures and 
raising revenues to lower levels of 
government. One important factor in 
determining the type’ of fiscal 
decentralization is the extent to which 
subnational entities are given autonomy to 
determine the allocation of their 
expenditures and methods of raising 
revenue. During negotiations for power 
sharing the following issues need to be 


" Thid 

~ Rohan Edirisinghe ‘The Federalism 
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Budhi Karki and Rohan Edirisinghe, 
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(Vol-1l, United Nations Development 
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addressed such as the right to collect taxes, 
to spend and to borrow has to be clarified 
for each level of government”. There has to 
be ‘clear rules on the funding of provinces 
(and local governments) increase the 
chances of efficient subnational units with 
real autonomy and prevent disputes on 
financial matters’. It is also important to 
have concurrence of ‘powers and funds 
which should match fiscal equivalence as it 
usually requires financial transfers and 
equalization mechanisms. Those 
equalization mechanisms should — be 
regulated in the constitution or delegated to 
an independent body (such as a Finance 
Commission) that enjoys the trust of all 
stakeholders’. The 13" Amendment to the 
Constitution does provide for the 
establishment of Finance Commission”. 
The right and the duty to raise tax are keys 
to autonomy and an efficient mechanism to 
strengthen state accountability”. 


Asanga Welikala argues that four broad sets 
of issues could be delineated such as 
‘questions relating to “a. The allocation of 
expenditure responsibilities b. the 
assignment of revenue raising powers c. a 
system for fiscal equalization and d. the 
framework for the management of the 


* Ibid (N17) 

> Artice 154R(5) The Finance Commission 
shall formulate such principles with the 
objective of achieving balanced regional 
development in the country, and shall 
accordingly take into account — (a) the 
population of each Province ; (b) the per 
capita income of each Province ; (c) the 
need, progressively, to reduce social and 
economic disparities ; and (d) the need, 
progressively, to reduce the difference 
between the per capita income of each 
Province and the highest per capita income 


among the Provinces. 
*° Thid (N18), 


national economy through borrowing 
e 
powers” < 


Power sharing in Sri Lanka 
Power sharing has been the thorniest issue 


in Sri Lankan politics. The first concept of 
power sharing was first mooted by the late 
Mr. S.W.R.D Bandaranaike in a series of 
newspaper articles in the Ceylon Morning 
Leader as far back as 1926 advocating a 
federal setup and he was thus named the 
father of Federalism in Sri Lanka. When 
Donomore Commission visited Sri Lanka 
the Kandyan Provinces had sought a 
separate administration encompassing 
Kandyan areas of political Control along 
with Northern and Easter Provinces”. The 
Soulbury Commission which recommended 
independence and a new = system of 
governance to Ceylon. The Tamil parties 
lobbied the Soulbury Commission for 50-50 
representation in an effort to mobilize the 
Non-Sinhala communities to represent as a 
balanced representation against the 
majority Sinhalese”. 

With advent of Sinhalese dominance in the 
political power in Sri Lanka especially in the 
immediate aftermath of the granting of 
Independence. The clamor for more 
autonomy was mooted by Tamil parties as a 
measure to counter the majority political 
domination. The Federal Party of Sri Lanka 


* Rohan FEdirisinghe, Asanga Welikala, 
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known as ITAK established in 1949, came 
into being as a unified effort to push for 
regional autonomy for Tamils in the 
Northern and Eastern Provinces”. Failure of 
Bandaranaike-Chelvanayakam Pact in 
1957 and Senanayake — Chelvanayakam in 
1965 on regional autonomy led to 
disillusionment among Tamil youths. 


Over the years the call for power sharing 
and regional autonomy for Tamils went 
unheard and a militant movement raised its 
head when LTTE assassinated the Mayor of 
Jaffna late Mr. Alfred Durraippa. The battle 
for a separate country raged ever since. The 
political wrangling over the exact meaning 
of the ‘unitary’ has been prevalent in the 
Sinhala polity. The word ‘Unitary’ had been 
a concept under British constitutional law 
but the political system in UK _ had 
undergone radical reforms and _ greater 
autonomy had been granted to Northern 
Ireland and Scotland hence the meaning of 
the word ‘unitary’ has no proper meaning in 
the current political context in UK and its 
applicability to Sri Lanka would be a great 
mistake”. 


KM. De Silva, A History of Sri Lanka (C 
Hurst and Company London 1981) 495 

© Peter Holpold, Ed, Autonomy and Self- 
Determination Between Legal Assertion and 
Utopian Aspirations, (Edward Elgar 
Publishing Cheltenham UK 2018) 114. 

Ref. Scotland Act of 2014 broadened the law making 
power of Scottish Government. Section 28 of the 
Scotland Act. 

Acts of the Scottish Parliament. 

(1)Subject to section 29, the Parliament may 
make laws, to be known as Acts of the 
Scottish Parliament. 

(2)Proposed Acts of the Scottish Parliament 
shall be known as Bills; and a Bill shall 
become an Act of the Scottish Parliament 
when it has been passed by the Parliament 
and has received Royal Assent. 


The first ever devolution talks began in 
earnest in Thimpu in the aftermath of the 
Indo Lanka Agreement, where Government 
of India and Sri Lanka, Tamil Political 
parties and Militant groups in Sri Lanka 
took part in discussion. The following 
proposals were considered. Such as the 
conversion of District Development 
Councils DDCs as Regional Councils, the 
merger of Northern and Eastern Provinces 
which was also a demand by the TULF to 
constitute the fundamental basis of any 
talks’? and finally a proposition was 
advanced to create a ‘union of states’ with a 
state assembly and a Council of Ministers 
and the demand that armed forces of Sri 
Lanka should reflect the — ethnic 
composition. Towards the end of the talks 
at Thimpu the Tamil parties placed before 


(3)A Bill receives Royal Assent at the 
beginning of the day on which Letters 
Patent under the Scottish Seal signed with 
Her Majesty's own hand signifying Her 
Assent are recorded in the Register of the 
Great Seal. 

(4)The date of Royal Assent shall be written 
on the Act of the Scottish Parliament by the 
Clerk, and shall form part of the Act. 

(5)The validity of an Act of the Scottish 
Parliament is not affected by any invalidity 
in the proceedings of the Parliament leading 
to its enactment. 

(6)Every Act of the Scottish Parliament 
shall be judicially noticed. 

(7)This section does not affect the power of 
the Parliament of the United Kingdom to 
make laws for Scotland. 

|FI(8)But it is recognised that the 
Parliament of the United Kingdom will 
not normally legislate with regard to 
devolved matters without the consent of 
the Scottish Parliament. | 
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the Government of Sri Lanka four principles 
viz; 


1. ‘Recognition of the Tamils of Sri 
Lanka as a distinct nationality 

2. Recognition of an _ identified 
Tamil homeland and _ the 
guarantee of its territorial 
integrity. 

3. Based on the above, recognition 
of the inalienable right of self- 
determination of the Tamil 


nation’, 
4. ‘Recognition of the right to full 
citizenship and other 


fundamental democratic right of 
all Tamils, who look upon the 
island as their country’”. 


The Leader of the Sri Lankan delegation led 
by Late Dr. H.W Jayawardena,QC, brother 
of the late President J.R Jayawardena, 
rejected the first 3 demands as_ they 
constitute a negation of the sovereignty and 
the territorial integrity of Sri Lanka. 


The 13" Amendment to the Constitution 
introduced the Provincial Councils with 
substantial autonomy to provinces except 
the Land and Police Powers. The allocation 
of functions based on Provincial List of 
functions which includes powers and 
function under which Provincial Councils 
may pass statutes. It is inclusive of Law and 
Order and the creation of a Provincial Police 
force and Land and Land settlement but 
neither police nor land functions have been 
gazetted so far by the Central Government 
due to political pressure from the majority 
Sinhala political parties. This has been in 
limbo ever since the Provincial Councils 
were established. The Reserved List of 
functions is administered exclusively by the 
Central Government and the Concurrent 
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List enables the  Parliament/Central 
Government and Provincial Governments to 
legislate. Article 154C vests the executive 
power in the Provincial Governor who may 
exercise his powers directly, through the 
Board of Ministers or through the official of 
the Provincial Council”. 


Mangala Moonesinghe proposals included 
that there be two provinces for North and 
East. The devolution of power should be 
along the federal structure of the Indian 
model and that the Concurrent List 
introduced vide 13" Amendment should be 
reduced substantially or be done away with 
and those powers be added to Provincial 
List. 

The Government led by former President 
Chandrika Bandaranaike made substantial 
devolution ‘package’ through the 
Constitution Bill in 2000. The word 
‘unitary’ had been removed which was a 
major departure from a dogmatic position 
held by the Sinhalese majority. 


According to RKW Goonesekera, former 
Principal of the Law College of Sri Lanka, 
whenever federal or quasi-federal system of 
governance is introduced the concept of 
‘unitary state’ would have to be abandoned 
as was the case with Constitutional Bill of 
2000 where the term ‘unitary’ had been 
jettisoned and the Draft Constitution of 
1997 envisaged that "The Republic of Sri 
Lanka is one sovereign and independent 
Republic being an indissoluble union of 
regions and shall be known as the Republic 
of Sri Lanka"”. Subsection (1) of Article (1) 
in the Draft Constitution Bill of 2000 
provides that "The Republic of Sri Lanka is 
one free, sovereign and independent state 


*© Lakshman Marasinghe, The Provincial 
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consisting of the institutions of the center 
and of the Regions which shall exercise 
powers as laid down in the constitution"™. 


The Draft Constitutional Bill of 2000 
provided substantial self-rule concept called 
‘union of regions’ and several key 
concessions such as merger of the Northern 
and Easter Provinces under one Council for 
a temporary period of 10 years” and Sri 
Lanka would have become a 


ae : 40 
‘confederation’ except in name”’. 


Separate Administrative Unit _for 


Muslims in the Eastern Province 

Soon after the election of UNP Government 
under the Premiership of  Ranil 
Wickremasinghe struck a_ ceasefire 
agreement with the LTTE and guns fell 
silent and negotiations commenced in 
Satahip Thailand in earnest™. 


LTTE Demanded an Interim Self Governing 
Authority ISGA consists of eight districts of 
the Northern and Eastern Provinces until 
such time a negotiated settlement is 
concluded. Some of the demands included 
the following. 

1. political control of the ISGA by 


LTTE, 
2. plenary powerin relation § to 
resettlement, rehabilitation, 


reconstruction, development, 
raising revenue including imposition 
of taxes, revenue, levies and duties, 
law and order, and over land. 

3. Powers toborrowinternally and 
externally, 
provide guarantees and indemnities, 


38 Tp: 
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receive foreign donor aid directly, 
and 

4. Engage in or regulate internal and 
external trade, direction and control 
over any and 
all administrative structures and 
personnel in the north-east. 

5. Use of all land in the north-east that 
is not privately owned. 

6. Control over the marine and offshore 
resources of the adjacent seas and 
the power to regulate access thereto. 

7. No religion would be given the 
foremost place. 

8. Control over the natural resources in 
the north-east region. * 

ISGA demands are more akin to self-rule as 
there would no involvement of Government 
in the decision making process though the 
Authority is formed only until a negotiated 
settlement is reached. 


Sri Lanka Muslim Congress SLMC* also 
made demands that a __ separate 
administrative unit be granted to administer 
Muslim dominated areas in the Eastern 
Province. This was a blow to LTTE 
domination and it sprang as a surprise to 
dilute the bargaining power of LTTE. The 
distrust of LTTE also highlighted because 
LTTE ethnically cleansed Muslims in 
Jaffna and expelled them to leave their 
properties and made them refugees*’, 

On 29" January 2003 ‘Oluvil Declaration’ 
was adopted which laid down the following 
demands. 
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1. Recognition of Muslims of the 
North and East as a separate 
nationality and nation with a 
distinct identity religion and 
culture. 

2. North and East as the traditional 
homeland of Muslims 

3. Muslims in North and East have 
the right to self-determination 

4. There should be an autonomous 
regions for Muslim areas with a 
Muslim majority 

5. Muslims should be guaranteed 
the equitable share of the natural 
resources. 


Parliament of Sri Lanka _, Constitutional 
Assembly — April 2016 

The Yahapalana*? Government - the 
Government of Sri Lanka from 2015 to 2019 
under the President Mithripala Sirisena and 
Prime Minister Ranil Wickremasinghe - 
initiated the Constitutional Assembly with 
a view to draft a _ bipartisan new 
Constitution and the first sitting was held 
on 5" April 2016. The whole Parliament had 
been turned into a Constitutional Assembly 
with several committees tasked with 
various subjects such as Public Finance. The 
Interim Report was made public which 
included the new definitions such as 
‘indivisible’ as classical understanding of 


® Yahapalanaya in Sinhala langugage means 
good governance. The term was used to 
bring a new government that would 
challenge misdeeds of the Mahinda 
Rajapaksa Administration as there had been 
many issues concerning the good 
governance. Hence for political propaganda 
the term was extensively used to convey the 
message that Yahapalayana or Good 
Governance is most needed phenomenon 
and the party which pushed for good 
governance came to power hence the 
government from 2015 to 2019 was thus 
named as Yahapalayana Government. 


‘unitary state’ no longer guarantee the status 
of ‘unitary state’. The Report also 
recognized the principal ‘maximum 
devolution of power within a unitary 
state’’. It had been proposed that Sinhala 
term ‘aekiya raajyaya would convey a 
robust meaning like ‘undivided and 
indivisible’ country, the Tamil translation of 
which is ‘orumiththa naadu’* The Report 
recommended that the new constitution 
should do away with the English term 
‘unitary state’ but should adopt the Sinhala 
and Tamil terms directly in the provision 
describing the nature and the description of 
the state’. The other contentious issue is 
the Article 9 of the Constitution which 
grants foremost place to Buddhism and the 
Report upheld the retention of the Article 
9 unamended which would be amenable to 
the sentiments of the Buddhist Hierarchy in 
Sri Lanka which is crucial for a popular 
approval at a referendum. 


*© Parliament of Sri Lanka, Constitutional 
Assembly, ‘The Interim Report of the 
Steering Committee’, 2017 

*’Asanga Welikala, ‘The Interim Report on 
reforming the Sri Lankan Constitution’, 
Constitution Net. 


http://constitutionnet.org/news/interim- 


report-reforming-sri-lankan-constitution 
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JUSTICE ANTONIO SCALIA ON ROE V WADE - QUESTIONS POSED BY SENATOR EDWARD 
M. KENNEDY AT THE SENATE CONFIRMATON HEARINGS. 


Senator KENNEDY. DO you expect to 
overrule the Roe v. Wade Supreme Court 
decision if you are confirmed? 


Judge SCALIA:. Senator, | do not think it 
would be proper for me to answer that 
question. 


The CHAIRMAN. | agree with you. | do not 
think it is proper to ask any question that 
he has to act on or may have to act on. 


Judge SCALIA:. | mean, if | can say why. 
Let us assume that | have people arguing 
before me to do it or not to do it. | think it 
is quite a thing to be arguing to somebody 
who you know has made a representation 
in the course of his confirmation hearings, 
and that is, by way of condition to his 
being confirmed, that he will do this or do 
that. | think | would be in a very bad 
position to adjudicate the case without 
being accused of having a less than 
impartial view of the matter. 


Senator KENNEDY:. There have been at 
least some reports that that was one of 
the considerations in your nomination. 
There are a lot of other, clearly, strengths 
which you bring to your own 
qualifications. But | am interested in what 
precedence you put on that decision 
being on the lawbooks. | am interested in 
your own concept in stare decisis. Do you 
believe in it? What is it going to take to 
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overrule an_ existing Supreme Court 
decision? 


Judge SCALIA:. AS you know, Senator, 
they are sometimes overruled. 


Senator KENNEDY. | am interested in your 
view. 


Judge SCALIA. My view is that they are 
sometimes overruled. And | think that 


Senator KENNEDY. But what weight do 
you give them? 

Judge SCALIA [continuing]. | will not say 
that | will never overrule prior Supreme 
Court precedent. 

Senator KENNEDY:. Well, what weight do 
you give the precedents of the Supreme 
Court? Are they given any weight? Are 
they given some weight? Are they given a 
lot of weight? Or does it depend on your 
view 

Judge SCALIA:. It does not depend on my 
view. It depends on the nature of the 
precedent, the nature of the issue. Let us 
assume that somebody runs in from 
Princeton University, and on the basis of 
the latest historical research, he or she has 
discovered a lost document which shows 
that it was never intended that the 
Supreme Court should have the authority 
to declare a statute unconstitutional. | 
would not necessarily reverse Marbury v. 
Madison on the basis of something like 


that. To some extent, Government even at 
the Supreme Court level is a practical 
exercise. There are some things that are 
done, and when they are done, they are 
done and you move on. Now, which of 
those you think are so woven in the fabric 
of law that mistakes made are too late to 
correct, and which are not, that is a 
difficult question to answer. It can only be 
answered in the context of a particular 
case, and | do not think that | should 
answer anything in the context of a 
particular case. 


Senator KENNEDY:. Well, do | understand 
that your answer with regard to Supreme 
Court decisions is that some of them are 
more powerful, more significant, than 
others in terms of how you would view in 
overruling them or overturning them? 


Judge SCALA:. Yes, | think so, Senator. 
May | supplement 


Senator KENNEDY:. And you are not 
prepared on this issue to say where that 
decision comes out, as | understand it? 


Judge SCALJA:. That is right, Senator. And 
maybe | can be a little more forthcoming 
in response to your first question. As you 
followed it up, you said that some thought 
that that is why | was going onto the 
Court. | assure you, | have no agenda. | am 
not going onto the Court with a list of 
things that | want to do. My only agenda 
is to be a good judge. | decide the cases 
brought before me. And | try to decide 
them according to the law as best as | can 
figure it out. But it is not a programmatic 
matter, as far as | am concerned. 


Senator KENNEDY:. Well, that is part of 
this whole process, giving you an 


opportunity to speak to those questions. 
But it is also part of this process to find out 
What kind of relevancy you give to 
previous Court decisions, and how 
significant they are in terms of your own 
legal experience, and when they might be 
overturned and when they might not be. 
And as | gather from your answer, that is 
kind of a variable, that some have stronger 
standing than others, and that that is your 
view. But in terms of that particular view, 
you are not prepared to indicate, at least 
in that case, in the Roe v. Wade case, 
where you come out, as to whether you 
feel that that is a strong precedent or a 
weak precedent. But evidently you believe 
that some precedents are weaker and 
some are stronger in the doctrine of stare 
decisis. 

Judge SCALIA:. That is right, sir. And 
nobody arguing that case before me 
should think that he is arguing to 
somebody who has his mind made up 
either way. 


Senator KENNEDY:. Well, then, what is the 
relevance of the previous decision? Does 
that have any weight in your mind? 


Judge SCALIA:. Of course. 
Senator KENNEDY:. Well, could you tell us 
how much? 


Judge SCALIA:. That is the question you 
asked earlier, Senator. And that is precisely 
the question 


Senator KENNEDY. | know it. Well, let me 
go to another kind of question. You talked 
about overruling precedents, and that 
evidently some have a greater weight 
than others. 


Reference 


https://www.govinfo.gov/content/pkg/GPO-CHRG-SCALIA/pdf/GPO-CHRG-SCALIA. pdf 
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SPECIAL MESSAGE TO THE PRESIDENT OF 
THE UNITED STATES OF AMERICA JOE BIDEN 
NATIONAL SECURITY OF CANADA, UK, NATO, ISRAEL, INDIA, JAPAN, SOUTH 
KOREA , AUSTRALIA AND NEW ZEALAND 


Dear Mr. President, 


The invention of hypersonic missiles by the perceived enemies of the United States would be a huge national 
security concern. The speed with which they are delivered will wreak havoc resulting in breaking the 
constitutional order of the United States which it had cherished for two centuries. The attack on the U.S. satellite 
communication facilities in space could be the first strike option against the U.S. It could cut off the President of 
the U.S from the nation, from the military commanders and the civil government as a result you will not be able 
to communicate with U.S allies viz., Canada, UK, Europe/ NATO, Israel, Japan, India, Japan, South Korea, Australia, 
New Zealand, and elsewhere. Your position as Commander-In-Chief of the U.S forces would be meaningless if you 
are unable to communicate with the nation. The key allies of the U.S., would lose confidence in your ability to 
wage a coordinated battle against the perceived enemies. The authoritarian regimes in the World would feel 
triumphant and forge new strategic alliances. We, KC - The Anglo-American Lawyer Magazine, call upon you to 
immediately appoint a Presidential Commission to inquire into the efficacy of the U.S constitution and whether it 
should be suitably revised or amended to deal with the new threats. Could there be ‘a standby constitution’. This 
will ensure that the security of the strategic allies of the U.S too is guaranteed in case such an eventuality takes 
place. 


God Bless America 


OVER TO YOU MR. PRESIDENT 
SRINATH FERNANDO, EDITOR-IN-CHIEF, 
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